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Decision 
 

Introduction 

[1] This decision deals with the power of the chairman of a general 

meeting of a public company to adjourn the meeting, the right to exclude 5 

proxy holders from voting on the resolution to adjourn the meeting and 

the consequences arising from an invalid adjournment of the meeting. 

 

Background 

[2] On 1.6.2019, the Defendant filed an application (“the Injunction 10 

Application”) in the High Court at Kuala Lumpur under Originating 

Summons No:WA-22NCC-295-06/2019 (“OS 295”) seeking, inter alia, 

an injunction to restrain the Plaintiffs’ nominees from convening an 

extraordinary general meeting of the Defendant on 12.6.2019 (“the 

EGM”). 15 

 

[3] The EGM was a shareholder’s convened general meeting under 

section 310(b) of the Companies Act 2016 (“the CA”). 

 

[4] Amongst the resolutions to be tabled before the general body of 20 

shareholders at the EGM were the appointment of Lim Siang Kai, Lam 

Kwong Fai and Chong Kim Teck as new and additional directors (“New 

Directors”) and the removal of the incumbent directors, namely, Lim 

Teck Seng, Tengku Ahmad Badli Shah bin Raja Hussin, Yeo Boon 

Leong and Ng Kok Wah as directors of the Defendant (“Incumbent 25 

Directors”). 
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[5] The Injunction Application was dismissed on 10.6.2019 which 

effectively permitted the EGM to proceed as scheduled. 

 

[6] However, the events that unfolded on 12.6.2019 at the EGM have 

given rise to disputes resulting in the filing of this action. It is necessary 5 

to outline the chronology of the events at the EGM to fully appreciate the 

legal issues that now confront this Court. 

 

Chronology of Events at the EGM 

  10 

[7] The chronology of events set out below is adopted from the affidavit 

of Yoong Nim Chor affirmed on 21.6.2019 on behalf of the Plaintiffs with 

some modifications. 

 

[8] The EGM commenced at or about 10.10 a.m. on 12.6.2019 with 15 

Tengku Badli Ahmad Badli Shah bin Raja Hussin (“Tengku Badli”) 

acting as the Chairman of the EGM (the “Chairman”). 

 

[9] The EGM proceeded as follow: 

 20 

a. The Chairman first introduced himself and the directors 

of the Defendant company as comprising of himself, Lim 

Teck Seng, Yeo Boon Leong and Ng Kok Wah. They 

were the Incumbent Directors. 

 25 

b. The company secretaries for the Defendant, i.e. one Tan 

Tong Lang and one Vimalraj a/l Shanmugam 

(“Vimalraj”, also known as “Mike”), were also present. 
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The Share Registrar and Polling Agent for the EGM 

were Boardroom Share Registrars Sdn Bhd 

(“Boardroom Registrars”), and the independent 

Scrutineers were Grant Thornton (an accounting firm), 

which were appointed by the member calling the EGM, 5 

and Symphony Merchant Sdn Bhd, which was appointed 

by the Incumbent Directors. 

 

c. Upon confirmation from the company secretary, the 

Chairman declared that proper notice had been given, a 10 

quorum was present and that the EGM was ready for 

business.  

 

d. The Chairman then referred to the Notice of the EGM 

dated 28.5.2019 (the “EGM Notice”) and proposed that 15 

the EGM Notice be accepted if there were no objections. 

 

e. The Chairman also referred to Article 74 of the 

Constitution of the Defendant company (the 

“Constitution”) and Rule 8.29A of the Main Market 20 

Listing Requirements (the “MMLR”) of Bursa Malaysia 

Securities Berhad which deal with the voting process to 

be adopted at the EGM. 

 

f. The Chairman then read out the total number of proxy 25 

holders in attendance at the EGM, i.e. 1,394 proxy 

holders whilst the total number of shares present in 

person is 42,177,490 shares.   
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g. One Mohd Sophiee bin Ahmad Nawawi of Boardroom 

Registrars (“Mohd Sophiee”) informed the meeting that 

a total of 234,095,400 shares were represented in the 

EGM, representing 91.96% of the total number of 

shares. Of these 234,095,400 shares, shareholders 5 

present in person represented 42,177,490 shares (being 

16.57%) and the total proxy represented amounted to 

191,917,910 shares (being 75.30%). 

 

[10] The 1st Plaintiff’s director, Lim Siang Kai, who was also the proxy 10 

holder for RHB Nominees (Asing) Sdn Bhd (which holds 60,973,300 

shares as nominee for the 1st Plaintiff), then withdrew Resolution No. 5 

as stated in the EGM Notice (relating to the removal of Ng Kok Wah as a 

Director of the Defendant). Thereafter: 

 15 

a. The Chairman accepted the withdrawal of Resolution No. 

5. 

b. Ng Kok Wah then came forward and verbally informed the 

meeting that he was tendering his resignation as a 

Director of the Defendant company, with immediate 20 

effect.  

 

[11] One Yap Chee Keong (“Yap”), who attended the EGM in his 

capacity as a corporate representative for Nam Shoon Hong Sdn Bhd, 

then asked for Boardroom to provide the meeting with a list of the votes, 25 

and the proxies which voted ‘For’ and ‘Against’ each of the resolutions 

as set out in the EGM Notice. Following upon the request: 
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a. Lim Teck Seng and Yeo Boon Leong, both 

Incumbent Directors whose removal from their offices 

as directors were sought via the resolutions as set 

out in the EGM Notice, addressed the meeting on the 

resolutions while waiting for the figures requested by 5 

Yap. 

 

b. Mohd Sophiee then announced that Boardroom 

Registrars had received 128 proxy forms, equivalent 

to 192,230,010 shares in the Defendant. Out of that, 10 

a total of 92,172,110 shares (equivalent to 38.17%) 

represented votes ‘For’ the resolutions, whereas 

73,721,700 shares (equivalent to 28.96%) 

represented votes ‘Against’ the resolutions for, inter 

alia, the removal of the Incumbent Directors and the 15 

appointment of the New Directors. 

 

c. The effect of this announcement meant that everyone 

at the meeting become aware at this stage that the 

proxy forms received by Boardroom Registrars had 20 

more shareholders who voted ‘For’ the resolutions 

(to, inter alia, remove the Incumbent Directors) as 

opposed to ‘Against’. 

 

[12] Yap then put on record that the Notice of EGM appeared to fall short 25 

of the 14 ‘clear days’ requirement as provided by the Constitution. In this 

regard: 
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a.  The Plaintiffs through their representative, one 

Yoong Nim Chor (“Yoong”) who is a practising 

lawyer then clarified to the meeting that the issue of 

’14 clear days’ with regards to the EGM Notice had 

already been brought up in the Injunction Application 5 

before the Court in OS 295 and that the Court had 

dismissed the Injunction Application, thereby 

permitting the EGM to proceed.  

 

b. The Chairman however expressed a ‘different view’ 10 

but said that as he did not have anything on hand to 

refer to the Court’s decision, the matter will be put as 

a note to the meeting.  

 

[13] Yap then proposed a motion to adjourn the EGM until further notice, 15 

without any reasons provided for the proposal. In this regard: 

 

a.  The Chairman then asked if anyone wanted to 

second the proposal.  

 20 

b. One Tan Than Kau (i.e. the 1st plaintiff in OS 295) 

immediately raised his hand. 

 

c. The Chairman then enquired if the voting on the 

proposed resolution on the adjournment of the EGM 25 

(the “Adjournment”) could proceed by way of poll. 

Yoong immediately informed the Chairman that the 

voting on the question of Adjournment should be by 
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way of ‘show of hands’ according to the Constitution 

of the Defendant. 

 

d. However, this was refuted by Yap who conceded 

that although the Constitution stated that voting on a 5 

question of an adjournment of a general meeting 

should be by way of ‘show of hands’, there is a 

‘super’ clause in the Constitution which states that 

any provision in the MMLR which is not in the 

Constitution would be assumed to be in the 10 

Constitution. Yap further stated that on the contrary, 

anything in the Constitution which is not in 

compliance with the MMLR would be superseded by 

the MMLR. He went on to claim that the MMLR 

requires all resolutions, including the resolution on 15 

Adjournment, to be voted on by poll.  

 

e. Yoong then informed the Chairman that that specific 

provision of the MMLR only apply to items where 

the resolutions are set out in the agenda of the 20 

EGM. The adjournment resolution was not set out in 

the EGM Notice.  

 

f. Upon the Chairman’s request, Vimalraj then stated 

his position that although the Constitution provided 25 

that voting on an adjournment of a general meeting 

would be by show of hands, nevertheless, all the 

clauses in the Constitution must comply with the 

MMLR; this, according to him, meant that the 

adjournment resolution must be voted on by poll.  30 
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g. Yoong then requested Vimalraj to refer and to read 

the specific provision of the MMLR, if any, which he 

was referring to in support of his position. Yoong 

then put on record that the specific provision of the 

MMLR that Vimalraj was referring to in fact states 5 

that only those resolutions for which notice was 

given and which appear as items on the agenda for 

that general meeting needed to be put to vote by 

way of poll. 

 10 

h. Yap then informed the Chairman that there is an 

overriding concept that all listed companies shall 

follow the ‘spirit’ of the rules and regulations as 

imposed by Bursa – i.e. the MMLR.  

 15 

i. Yoong then replied to state that by invoking the 

‘spirit’ of the MMLR, Yap had effectively conceded 

that the MMLR did not require the Adjournment to 

be voted on by way of poll, but instead by way of 

‘show of hands’. 20 

 

j. Vimalraj then read out Paragraph 8.29A of the 

MMLR: 

 

         “A listed issuer must ensure that any resolution set 25 

out in the notice of any general meeting, or in any 

notice of resolution which may properly be moved 

and is intended to be moved at any general 

meeting, is voted by poll.” 

 30 
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k. Yoong then asked Vimalraj to point out specifically 

which of Resolutions No. 1 to 8 as stated in the 

EGM Notice did the Adjournment pertain to, but 

despite his repeated requests to point it out from the 

EGM Notice, he did not respond, except to say “it’s 5 

included”. 

 

l. The Chairman then informed the meeting that he 

‘stood guided’ by the company secretary and 

proceeded to invite the Scrutineer appointed by the 10 

Defendant, Symphony Merchant Sdn Bhd, to 

proceed with the polling. 

 

m. Yoong then asked the Chairman to take legal 

advice as Mr. Michael Chow, a practising lawyer, 15 

was present as legal adviser to the Board of 

Directors of the Defendant company. The Chairman 

refused to take legal advice.  

 

n. Yoong then asked the Chairman, that since he had 20 

refused to take legal advice, whether the company 

secretary’s view was also the view of Mr. Michael 

Chow, the legal adviser to the Defendant’s Board of 

Directors, who was standing nearby to the 

Chairman. Yoong also directed the same question 25 

to Mr. Michael Chow, but he said that his view was 

subject to ‘solicitor-client privilege’ and hence he 

refused to share it.  
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o. When the Chairman reiterated that he stood by the 

company secretary’s advice, Yoong asked the 

Chairman to do everything possible to establish the 

correct legal position for voting by ‘show of hands’ 

or by poll on the question of the Adjournment. He 5 

again enquired if the Chairman was taking the legal 

advice from the Defendant’s solicitors, Mr. Michael 

Chow (who stood near to the Chairman), to which 

the Chairman replied, “No, I am not.” 

 10 

p. He persisted to request for the Chairman to take 

legal advice on whether the question of the 

Adjournment should be voted on by way of poll or 

by way of ‘show of hands’, but the Chairman 

continued in refusing to take legal advice on the 15 

matter and instead asked for the polling to continue.  

 

[14] While the polling slips were being prepared, Yoong discovered that, 

on the advice of Yap, the polling slips for the Adjournment that were 

prepared by Boardroom Registrars were being endorsed with a 20 

statement “THIS FORM IS VALID FOR MEMBERS PRESENT IN 

PERSON AND COMPANY REPRESENTATIVES”.  

 

a. This had the effect of, essentially, excluding all the 

members who were present by proxies from voting 25 

on the Adjournment. 

 

b. An explanation was requested from the Chairman 

on the endorsement.  
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c. At this point, Vimalraj intervened and said that the 

endorsement was made because none of the 

proxy holders present at the EGM had valid proxy 

forms to authorise them to vote in relation to the 5 

resolution on the Adjournment. Further, Vimalraj 

stated that proxy forms had to be deposited 48 

hours before the EGM, and this was not done for 

the resolution on the Adjournment.  

 10 

d. Yoong tried to inform Vimalraj that it was 

impossible for the proxy forms for the resolution on 

the Adjournment to be deposited 48 hours to the 

AGM since the motion on the Adjournment was 

only just proposed and did not exist until the day of 15 

the EGM itself. However, Vimalraj cut him off by 

saying “I do not have to give you any reason, or 

even continue talking with you on this matter.” 

 

e. This verbal altercation between Vimalraj and the 20 

Plaintiff’s representative occurred directly in front 

of the Chairman.  

 

[15] Then, one gentleman who said he was from Johor identified himself 

as a proxy holder. He expressed his view that he thought it was not 25 

normal in his experience attending meetings for the votes by proxies, 

whether ‘For’ or ‘Against’ the resolutions to be voted upon at the 

meeting, to be revealed to the meeting at the beginning of the meeting. 

He also queried the procedure the Chairman had applied and expressed 

that all he wanted was to hear the people who were supporting and 30 
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those who were objecting to the appointments and removals of directors 

– so, he said, the shareholders should be allowed to just get on with 

voting on appointments and removals.  

 

[16] Yoong then requested to explain to the floor the events leading up 5 

to that point. He informed the meeting that: 

 

a. The motion for an adjournment of the EGM was 

irregular as the voting would not be by way of ‘show 

of hands’. The MMLR provision relating to a vote by 10 

way of poll did not apply to a procedural motion 

which was not set out in the EGM Notice, such as 

the resolution on the Adjournment. Th proposed 

voting would affect all the shareholders present at 

the EGM.   15 

 

b. However, the Chairman had decided to adopt the 

advice of the Defendant’s company secretary for the 

voting on the Adjournment to be by way of poll.  

 20 

c. The Chairman had also refused his request to the 

Chairman to take legal advice despite the fact that 

his legal advisor was present and was standing 

nearby. 

 25 

d. The polling slip in relation to the resolution on the 

Adjournment had also been amended to the effect 

that all the members who were present by proxies 
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would be excluded from voting on the Adjournment, 

which was fundamentally illegal. 

 

e. He therefore gave a warning to the Chairman that if 

he proceeded on that basis, he would hold him to the 5 

consequences and will take whatever steps which 

are necessary to protect the interests of the 

shareholders.  

 

[17] At this point, the Chairman did not express any views.  10 

 

[18] One Lam Kwong Fai, who identified himself as a proxy holder, then 

proposed to change the Chairman of the EGM. In this connection: 

 

a. Yoong proposed for the Chairman to be replaced by one 15 

Ng Quek Peng.  

 

b. Another person by the name of ‘Lim Leck Leng’ (or a 

name sounding similar to that) seconded the motion to 

replace the Chairman.  20 

 

c. The Chairman however stated that he was not allowing 

the motion to be put to vote as the position of Chairman 

was appointed under the Constitution, and that there was 

no provision under the Constitution to remove a 25 

Chairman at the EGM itself.  

 

d. Yoong then added that he was acquainted with Lam 

Kwong Fai as he was one of the persons proposed by 
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the 1st Plaintiff to be appointed as a director of the 

Defendant at the EGM.  

 

[19] The voting on the Adjournment then proceeded by way of poll 

conducted by the Boardroom Registrars and was overseen by the 5 

Scrutineers appointed by the Defendant, Symphony Merchant Sdn Bhd, 

and by the independent Scrutineers, Grant Thornton. 

 

a. After a long while, the Chairman asked the independent 

Scrutineers Grant Thornton to read out the poll votes on 10 

the resolution on the Adjournment. He then informed the 

meeting that the poll counts from the shareholders 

present in person and corporate representatives (and 

explicitly excluding proxy holders) came to 31,987,490 

shares (being 75.854%) representing as ‘For’ for the 15 

adjournment with 10,182,200 shares (being 24.1458%) 

representing as ‘Against’ for the adjournment, with one 

abstention.  

 

b. The Independent Scrutineer was asked how many votes 20 

by proxy holders were disregarded. He gave a copy of a 

document showing a list of the proxy votes disregarded, 

amounting to 85,636,300 shares. 

 

[20] On that basis, the Chairman declared that the EGM was adjourned 25 

to a further date to be fixed later. The Chairman together with all the 

Incumbent Directors, the company secretaries and a number of 

shareholders then left the room. 
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[21] Yoong then proceeded to inform those members who remained at 

the meeting (of which there were about 100 persons, based on the 

estimate of the rows of chairs which were 10 abreast) that the 

Adjournment was illegal for reasons already stated earlier in the EGM, 

and that the EGM could be continued despite the illegal Adjournment. In 5 

this regard: 

 

a. Yoong then informed the meeting that under the 

Defendant’s Constitution, in a situation where none of 

the directors of the Defendant was willing to act as 10 

Chairman, those members present in person and proxy 

holders who are present may elect from among 

themselves a person to be the Chairman of the EGM. 

 

b. Yong then proposed one Ng Quek Peng, a proxy holder, 15 

as the chairman of the EGM. This was seconded by one 

Lam Kwong Fai. A vote by way of show of hands was 

taken, in which an overwhelming majority of 

shareholders voted for Ng Quek Peng to act as the 

chairman of the EGM. There were no votes against Ng 20 

Quek Peng acting as the chairman of the EGM.  

 

[22] As such, Ng Quek Peng took over as the chairman of the EGM and 

continued the EGM (“the continued EGM”). The continued EGM  

proceeded as follow: 25 

 

a. The chairman Ng Quek Peng opened to the floor to 

discuss any question or issue arising from the 
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Resolutions in the EGM Notice for the appointment or 

removal of Directors. 

 

b. Lim Siang Kai addressed the meeting in relation to the 

Resolutions set out in the EGM Notice. 5 

 

c. As there were no further questions from the floor, the 

chairman Ng Quek Peng invited Mohd Sophiee, who 

then addressed the meeting in relation to the voting 

procedures. 10 

 

d. Seven of the eight resolutions as set out in the Notice of 

EGM (since Resolution No. 5 pertaining to the removal 

of Ng Kok Wah as a director, was withdrawn earlier) 

were proposed and seconded one by one, in turn.   15 

 

e. The chairman Ng Quek Peng reminded that the 7 

Resolutions put to vote would be voted on by poll and 

asked for the polling slips (which were already provided 

to the shareholders when each signed in for the EGM) 20 

be filled and signed. Each of these resolutions were then 

put to vote by poll. 

 

[23] After a long break during which the votes were counted by 

Boardroom Registrars under the observation of the Independent 25 

Scrutineers Grant Thornton, the poll votes were tallied. The Independent 

Scrutineers then handed the chairman the polling results. Ng Quek 

Peng, in his capacity as the chairman of the continued EGM then 

proceeded to announce the results of the vote in relation to the 



18 
 

resolutions as set out in the EGM Notice. The results of the votes are set 

out in the Table below: 

 

   Item 
 Total Number  
of Votes ‘For’ 

      Percentage 
        Total Number  

of Votes ‘Against’ 
    Percentage 

1 123,143,3000 99.998% 2,500 0.002% 

2 123,143,3000 99.998% 2,500 0.002% 

3 123,143,3000 99.998% 2,500 0.002% 

4 123,143,3000 99.998% 2,500 0.002% 

5 Withdrawn Withdrawn Withdrawn Withdrawn 

6 123,143,3000 99.998% 2,500 0.002% 

7 123,143,3000 99.998% 2,500 0.002% 

8 123,143,3000 99.998% 2,500 0.002% 

 

 5 

[24] Ng Quek Peng as chairman of the continued EGM then went 

through each of the 7 Resolutions put to a vote and declared in turn that 

each of the Resolutions were carried. After declaring the results of the 

vote, Ng Quek Peng concluded the continued EGM.  

 10 

[25] Following the events at that EGM, the Plaintiffs filed this action (“OS 

321”) under Enclosure 1 seeking to move this Court for the following 

reliefs: 

 

i. a declaration that the adjournment of the EGM on 12.6.2019 is 15 

invalid; 

ii.  a declaration that the EGM that had continued (after the invalid 

adjournment) with all the Resolutions approved at the 

continued EGM on 12.6.2918 are valid; 
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iii. an injunction restraining Lim Teck Seng, Tengku Ahmad Badli 

Shah bin Raja Hussin and Yeo Boon Leong and anyone 

appointed as directors by them or any of them from acting as 

directors of the Defendant; 

iv.  Further to prayer (i), that any minutes or any records filed with 5 

any authorities based on the invalid adjournment be struck out 

under Section 602 of the CA; 

v. Costs of the application to be borne by the Defendant; and 

 vi. Such further reliefs deem fit and proper by the Court.  

    10 

Events post the EGM and filing of OS 321 

 

[26] Subsequent to the filing of this Originating Summons (“OS 321”), the 

Defendant held its 19th Annual General Meeting (“AGM”) on 17.6.2019. 

The events that occurred at the AGM also have some bearings on this 15 

application and it is again necessary to render an account of what 

transpired at the AGM to understand the legal position that the 

Defendant is taking in answer to the reliefs sought by the Plaintiffs 

herein. 

 20 

[27] I must also add that immediately upon the filing of this OS 321, the 

Plaintiffs had applied for an injunction before this Court to restrain the 

AGM from proceeding. After hearing submissions from the parties, I had 

dismissed the Plaintiffs’ application which had paved the way for the 

AGM to proceed. 25 
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[28] The AGM commenced at about 9.10 a.m. on 17.6.2019 at Crown 

Garden Hotel in Kota Bahru, Kelantan. Yoong was present as a proxy 

holder, together with the 2nd Plaintiff herein and one Chong Kim Teck 

(“Chong”). Chong was one of the 3 persons elected as New Directors of 

the Defendant at the continued EGM on 12.6.2019, and he attended the 5 

AGM also as a proxy holder for CIMSEC Nominees (Asing) Sdn Bhd.  

 

[29] Based on the Plaintiffs’ estimation there were about 40 persons 

present. In addition, the Incumbent Directors – namely, Tengku Badli, 

Lim Teck Seng, Yeo Boon Leong, and Ng Kok Wah were also present 10 

together with company secretaries Vimalraj and Tan Tong Lang. Also 

present throughout the AGM was Mr. Michael Chow, who acted as the 

legal adviser to the Board of Directors of the Defendant.  

 

[30] As with the EGM, Tengku Badli assumed the role as the Chairman 15 

of the AGM. He asked the company secretary to confirm, and a 

confirmation was given that the Notice of the AGM (“AGM Notice”) had 

been given and there was a quorum.  

 

[31] The Chairman also introduced Ng Kok Wah as a new director who 20 

was recently appointed. Later he said the appointment was made at 8.15 

a.m., shortly before the AGM. Ng Kok Wah had on 12.6.2019 offered his 

resignation at the EGM. 

 

[32] Yoong immediately stood up to introduce himself and recorded that 25 

at the continued EGM, the shareholders had voted on the removal of 

Tengku Badli, Lim Teck Seng, and Yeo Boon Leong as directors. As 

they were no longer directors, he objected to them being present as 

“Directors” and to Tengku Badli acting as Chairman of the AGM.  



21 
 

 

[33] He invited Tengku Badli to step down from the Chair as he was no 

longer a director of the Defendant company. He said that as a director 

who was recently elected and now present, Chong should take the Chair 

instead of Tengku Badli. Chong nodded in agreement to take the Chair, 5 

but Tengku Badli disagreed and refused to step down as he was of the 

view that he was still a director and the Chairman of the Board of 

Directors. 

 

[34] Since Tengku Badli refused to give up the Chair, Yoong informed 10 

him that neither he nor the shareholders who voted to remove the 

Incumbent Directors agreed with him but that they do not want to disrupt 

the AGM or cause more confusion to the shareholders. He wanted the 

matter of who are really the proper directors to be decided in an orderly, 

civilised way; stating that the Plaintiffs have brought this matter to the 15 

Court. 

 

[35] Yoong then proceeded on the basis that all rights and entitlements 

are fully reserved on this point, and that henceforth, when he referred to 

“Mr Chairman” or the “Chair” it is just a matter of courtesy and cannot be 20 

taken as recognition of Tengku Badli as Chairman of the AGM or the fact 

that the Incumbent Directors had not been removed as directors of the 

Defendant.  

 

[36] He also asked the Chairman for details of the proxy forms relating to 25 

the AGM, especially the number of votes ‘For’ and ‘Against’ the 

Resolutions as stated in the AGM Notice. He reminded him that at the 

EGM 5 days ago, he had allowed this. The Chairman agreed, and asked 

the Scrutineers appointed by the Defendant company, Symphony 
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Merchants Sdn Bhd, to provide the figures. This proved to be a long 

process and was not available even after more than an hour.  

 

[37] Meanwhile, Yoong informed the Chairman and the meeting that 

since there is a dispute as to who are the proper directors of the 5 

Defendant company that is whether they are Incumbent Directors or the 

New Directors and that since this matter is already before the Kuala 

Lumpur High Court which had set the hearing date for the matter on  

24.6.2019, which was just a week away, he proposed that the AGM be 

adjourned to give time for the Court to decide.  Whoever the Court 10 

determined as the rightful directors can then re-convene the AGM and 

ensure that all items of the AGM agenda, especially in regard to the 

question as to who are the ‘correct’ directors to retire and put up for re-

election, could then be put by the rightful directors to a proper vote. The 

2nd Plaintiff, P’ng Chiew Keem, seconded Yoong’s proposal for 15 

adjournment. 

 

[38] At this juncture, Tengku Badli ruled that the proposal for a resolution 

on adjournment should be put to a vote by poll.  

 20 

[39] Yoong objected. He said that the chairman, the company secretary 

Vimalraj, and him, had a long discourse on how the voting should be – 

by poll or by show of hands – at the recent EGM a few days ago on the 

issue of adjournment. He suggested that to save time they could take 

this as repeated, but if the chairman wanted, he could go through it all 25 

over again. The chairman proceeded without asking to go through the 

points again.  

 



23 
 

[40] When he asked the chairman if the proxy holders can vote on the 

vote by poll, he confirmed that – like at the EGM - proxy holders would 

be disallowed from voting, on the same basis. On this, only shareholders 

present in person or as corporate representatives were asked to go to 

the registration table outside the main room, to collect the polling slips in 5 

the resolution for adjournment.   

 

[41] The Chairman then pronounced the results to the voting by poll 

(excluding all proxy-holders) of the resolution on the adjournment. There 

were overwhelming votes ‘Against’. The votes ‘For’ the adjournment was 10 

only 5,000. This would have been the votes cast by the 2nd Plaintiff, who 

holds 5,000 shares. 

 

[42] The chairman then proceeded to go through the items of the AGM 

agenda on the AGM Notice. At item 2, which relates to the resolutions 15 

for the “re-election” of the Incumbent Directors, Yoong asked the 

chairman not to put the resolutions to a vote but to adjourn these items 

for voting until after the Kuala Lumpur High Court has determined the 

rightful directors, who can then be properly stated to be put up for 

retirement and re-election by shareholders. These resolutions were 20 

resolutions “to re-elect the following Directors who retire in accordance 

with Article 102 of the Company’s Articles of Association and being 

eligible, have offered themselves for re-election: 

 

 25 

(a) Tengku Badli Ahmad Badli Shah bin Raja 

Hussin JP; 

Resolution 1 

(b) Lim Teck Seng; Resolution 2 
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(c) Dato Yeo Boon Leong JP; and Resolution 3 

(d) Ng Kok Wah Resolution 4” 

 

[43] The chairman refused. As a result, Yoong proposed another 

resolution, this time to adjourn only item 2 on the AGM agenda, i.e. to 

adjourn consideration of Resolutions 1, 2, 3, and 4, to such time after the 

Kuala Lumpur High Court has decided who are the proper directors of 5 

the Defendant company. This proposal was seconded by the 2nd Plaintiff.  

 

[44] After some vacillation, the chairman decided again to put the 

resolution to adjourn Item 2 of the AGM agenda to a vote by poll 

(excluding proxy holders).  10 

 

[45] After another long while, at which the same registration of 

shareholders present in person or by proxy took place, polling slips 

excluding proxy holders were collected, and these poll votes counted, 

the chairman declared that the resolution to adjourn item 2 of the AGM 15 

agenda was defeated.  

 

[46] At no time did the chairman put, or attempt to put, any resolution for 

adjournment to a vote by the show of hands, as required by the 

Constitution of the Defendant. 20 

 

[47] The AGM then proceeded with other items which are not 

immediately relevant to this application. 

 

 25 
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Enclosure 1 is academic 

[48]  Learned counsel for the Defendant contended that Enclosure 1 is 

now academic because even if it is the case that the New Directors’ 

appointment were valid and lawful at the continued EGM, the 3 of them 

were subject to automatic retirement at the AGM and unless each of 5 

them had offered themselves to be re-elected as directors, they would 

automatically cease to be directors of the Defendant at the conclusion of 

the AGM. Since none of them had offered themselves for re-election at 

the AGM, the New Directors have ceased to be directors of the 

Defendant. Hence, the declaration that the resolutions at the continued 10 

EGM meeting are valid is of no practical use and is academic. 

 

[49] In support, learned counsel of the Defendant referred me to Article 

101 of the Constitution of the Defendant and cited the case of ASIC v. 

Hallmark Gold NL and Ors [1998] 30 ACS 688. 15 

 

[50] In ASIC’s case, 2 directors were appointed by the board directors of 

the defendant company to fill casual vacancies created by the 

resignations of 2 directors. Article 13.6 of the company provided that: 

 20 

‘The Directors may at any time appoint a person to be a Director … to fill a 

casual vacancy … Any Director so appointed holds office only until the next 

following general meeting and is eligible for re-election…’ 

 

 25 

[51] The Federal Court of Australia held that the 2 newly appointed 

directors had ceased to be directors at the end of the annual general 

meeting and that the deemed continuance in office provided under 
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article 13.4 was applicable only to directors retiring by rotation and did 

not apply to the 2 directors. 

 

[52] Learned counsel for the Defendant also referred me to numerous 

cases for the proposition that the Court will not trouble itself with 5 

academic issues. These are Ng Eng Hua & Ors v. Naslei Enterprise 

Sdn Bhd [2009] 8 CLJ 726, Lim Eye Thun v. Majlis Peguam Malaysia 

& Anor [2010] 2 CLJ 45, Husli @ Husly v. Superintendent of Lands 

and Surgeys & Anor [2014] 6 MLJ 766 and Lai Soon Oon v. Chew Fei 

Meng & other appeals [2019] 2 MLJ 96. 10 

 

[53] Not surprisingly, learned counsel for the Plaintiffs submitted that 

Enclosure 1 is far from being academic as contended by learned 

counsel for the Defendant. 

 15 

[54] Learned counsel for the Plaintiffs submitted that Article 101 does not 

support the position canvassed by learned counsel for the Defendant at 

all. Article 101 of the Defendant’s Constitution states as follows: 

 

‘The Company may by ordinary resolution of which special notice has 20 

been given, remove any Director before the expiration of his period of 

office, notwithstanding any provisions of these Articles or of any 

agreement between the Company and such Director but without 

prejudice to any claim he may have for damages for breach of any such 

agreement. The Company may by ordinary resolution appoint another 25 

person in place of a Director so removed from office and any person so 

appointed shall be subject to retirement by rotation at the same time as if 

he had become a Director on the day on which the Director in whose 
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place he is appointed was last elected. In default of such appointment 

the vacancy so arising may be filled by the Directors as a casual 

vacancy.’ [Emphasis added] 

 

[55] Learned counsel for the Plaintiffs argued that a careful reading of 5 

Article 101 shows that the said Article only applies to a person who has 

been appointed as a director in place of a particular director that has 

been removed from office. In such a circumstance, the newly appointed 

director steps into the shoes of the removed director and by reason 

thereof must retire by rotation on the same day as the director in whose 10 

place he is appointed was last elected a director. 

 

[56] The appointment of the New Directors were the subject matters of 

the Resolutions 1 to 3 of the EGM whereas the removal of the 

Incumbent Directors were the subject matters of Resolution 4 to 7 of the 15 

EGM. 

 

[57] The 1st to the 3rd. Resolutions were voted on before the 4th. to 7th. 

Resolutions.  

 20 

[58] Hence, according to learned counsel for the Plaintiffs, it cannot be 

said that the New Directors were appointed in place of any of the 

Incumbent Directors who were removed from office. 

 

[59] Learned counsel for the Plaintiffs instead referred to Article 95(1) 25 

and 95(2) of the Constitution which provide: 
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‘(1) An election of Directors shall take place each year. Subject 

always to Article 139 at the first annual meeting of the Company all 

Directors shall retire from office, and at the annual general meeting in 

every subsequent year one-third (1/3) of the Directors for the time being, 5 

or , if their number is not three (3) or a multiple of three (3), then the 

number nearest to one-third (1/3), shall retire from office PROVIDED 

ALWAYS that all Directors shall retire from office once at least in each 

three (3) years but shall be eligible for re-election. A retiring Director 

shall retain office until the close of the meeting at which he retires.’ 10 

[Emphasis added] 

 

‘(2) The Directors to retire in every year shall be those who have been 

longest in office since their last election, but as between persons who 

became Directors on the same day those to retire shall (unless they 15 

otherwise agreement among themselves) be determined by lot’. 

  

[60] Based on the aforesaid Articles, learned counsel for the Plaintiffs 

submitted that in respect of the New Directors, only 1/3 shall retire from 

the office at the AGM. Further, referring to Article 97 of the Constitution, 20 

learned counsel for the Plaintiffs submitted that this retiring director shall 

be deemed to have been re-elected unless there is: 

 

(i) Express resolution not to fill the vacated office arising from 

his retirement; 25 

 

(ii) A resolution for re-election of the director retiring at that 

meeting is put to the meeting and lost; or 
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(iii) Some other person is elected a director in place of the 

retiring director. 

 

 

[61] Article 97 of the Constitution provides: 5 

‘The Company at the meeting at which a Director retires may fill the vacated 

office by electing a person thereto. Unless at that meeting it is expressly 

resolved not to fill the vacated office or a resolution  for re-election of the 

Director retiring at that meeting is out to the meeting and lost or some other 

person is elected a Director in place of the retiring Director, the retiring 10 

Director shall, if offering himself for re-election and not being disqualified 

under the Act from holding office as a Director, be deemed to have been re-

elected. A retiring Director shall be deemed to have offered himself for re-

election unless he has given notice in writing to the Company that he is 

unwilling to be re-elected.’ 15 

 

[62] Accordingly, learned counsel for the Plaintiffs said that Enclosure 1 

is not academic as the 3 New Directors continue to be the directors of 

the Defendant after the AGM. The declarations that the Plaintiffs are 

seeking in Enclosure 1 are very much ‘alive’. 20 

 

[63] The case of ASIC v. Hallmark Gold NL and Ors [1998] 30 ACS 

688 can be distinguished as the new directors who were appointed in 

that case were appointed by the board of directors and the articles of 

association of the company expressly provided for these directors to 25 

hold office until the next meeting unless they were re-elected. 
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[64] The New Directors in our present case were appointed directly by 

the shareholders at the EGM and they are not subject to the automatic 

retirement under the Defendant’s Constitution as they were not 

appointed to fill a casual vacancy or as additional directors under Article 

102 which is in pari materia with article 13.6 in the ASIC’s case. 5 

 

[65] Further, learned counsel for the Plaintiffs contended that it was 

impossible or impracticable for the New Directors to offer themselves for 

re-election at the AGM given that the chairman and the Incumbent 

Directors who were presiding at the AGM did not recognise their 10 

appointment at all. Also, it would be impossible for the New Directors to 

comply with Article 96 of the Constitution on the giving of the notice of 

intention to propose their re-election. 

 

[66] Article 96 stipulates: 15 

 

‘A retiring Director shall be eligible for re-election but save as aforesaid no 

person shall be eligible for election as a Director at a general meeting unless 

a notice of intention to propose his election signed by a member and a notice 

of his consent signed by himself have been left at the Office not more than 20 

thirty (30) days nor less than eleven (11) days before the date appointed for 

the meeting provided that in the case of person recommended by the 

Directors for election nine (9) clear days’ notice only shall be necessary and 

notice of every candidate for election shall be served on all members at least 

seven (7) days prior to the meeting at which the election is to take place’. 25 

 

[67] Given that the EGM was held on 12.6.2019 and the AGM was on 

17.6.2019, it was impossible to comply with Article 96.  
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Validity of the Adjournment of the EGM  

[68] Under Article 71 of the Constitution of the Defendant, the EGM 

would be presided by the chairman who shall be the chairman of the 

Board or in his absence the deputy chairman. If neither is available, the 5 

chairman shall be chosen by the directors present from one of them and 

if no such director is chosen, the members present shall choose one of 

them as chairman. 

 

[69] Further, under Article 72 of the Constitution, the chairman can be 10 

directed to adjourn the EGM if thought fit by the majority of the 

members.  

 

[70] Article 72 provides: 

 15 

‘The Chairman may, with the consent of the meeting at which a quorum is 

present and if directed by the meeting, shall, adjourn the meeting from time to 

time and from place to place, but no business shall be transacted at any 

adjourned meeting other than the business left unfinished at the meeting from 

which the adjournment took place…’ 20 

  

[71] In the present case, the dispute has to do with the power of the 

chairman to adjourn the EGM and the manner the votes were taken for 

the EGM to be adjourned. 

 25 
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[72] In determining the votes of the shareholders who attended the EGM 

on the resolution proposed to adjourn the EGM, the Chairman did the 

following: 

 

i. he decided that the voting on the resolution for the 5 

adjournment was to be by poll and not by a show of hands; 

 

ii. he refused to consult the legal adviser for the Defendant 

when this decision was challenged as being legally wrong 

although the legal adviser for the Defendant was present at 10 

the meeting; 

 

iii. He also decided that the proxy holders were not entitled to 

vote on the resolution for the adjournment because they 

were not expressly authorised to vote on the said resolution. 15 

 

[73] Learned counsel for the Defendant contended that the Constitution 

of the Defendant, being a public listed company, is subject to the MMLR. 

He cited the following Articles 2.04, 2.05 and in particular 8.29A of the 

MMLR which provides: 20 

Article 8.29A 

 

‘A listed issuer must ensure that any resolution set out in the notice of any 

general meeting, or in any notice of resolution which may be moved and is 

intended to be moved at any general meeting, is voted by poll’. 25 
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[74] Based on the aforesaid Articles, learned counsel for the Defendant 

submitted that the MMLR mandates all resolutions that are put before 

the general meeting of public companies to be voted by poll. 

 

[75] Further, learned counsel for the Defendant contended that Article 72 5 

of the Defendant’s Constitution has 2 parts. The first part vests in the 

Chairman a discretion to adjourn the EGM with the ‘consent of the 

meeting’. By this, he argued that the decision to adjourn is that of the 

Chairman’s notwithstanding that he also obtains the consent of the 

meeting which learned counsel for the Defendant said the Chairman is 10 

not obliged to follow. In support, he relied on the case of Salisbury Gold 

Mining Co. v. Hathorn [1897] AC 268. 

 

[76] The second part of the Article 72, according to learned counsel for 

the Defendant, mandates the Chairman to adjourn if ‘directed by the 15 

meeting’. 

 

[77] So, as an alternative to his submission that the votes for the 

resolution to adjourn must be by poll based on MMLR, learned counsel 

for the Defendant contended that the Chairman had an independent 20 

power and discretion of his own to adjourn the EGM. 

 

[78] On the exclusion of the proxy holders from voting, learned counsel 

for the Defendant sought to justify the Chairman’s decision on the 

wordings of the proxy forms which he contended do not provide for the 25 

voting on the issue of adjournment. He relied on Re Waxed Papers, Ltd 

[1937] 2 All ER 481 for this proposition. 
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[79] Hence, learned counsel for the Defendant submitted that the 

adjournment of the EGM on 12.6.2019 was proper and valid and that the 

subsequent meeting that had continued after the decision to adjourn was 

an invalid meeting. 5 

 

[80] On the other hand, learned counsel for the Plaintiffs contended that 

the adjournment of the EGM was invalid because the Chairman had no 

independent power to adjourn the meeting without the consent of the 

meeting and in this case the Chairman had adjourned the meeting 10 

based on an invalid consent of the meeting. He canvassed the following 

principles which he said apply to the present case: 

 

i. the Chairman cannot adjourn a meeting on his own will and 

pleasure. He cited 2 cases, namely, Tan Kah Wich & Ors v. 15 

Datuk Phua Cheng Leong & Ors [1979] 2 MLJ 259 where 

the Federal Court held: 

 

‘The position at common law is that there is a power to adjourn a 

meeting – Kerr v. Wilkie (1860) 1 LT 501. This right is vested in the 20 

assembly itself, unless there are particular regulations which vest this 

power in the chairman. In the present case, nothing in the constitution 

invests the President with the power to adjourn the meeting at his whim 

and fancy’   

and National Dwellings Society v. Sykes [1894] Ch 159 25 

where it was held that: 

  

‘A question of some importance has been mooted in this case, with 

regard to the powers of the chairman over a meeting. Unquestionably it 
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is the duty of the chairman, and his function, to preserve order, and to 

take care that the proceedings are conducted in a proper manner, and 

that the sense of the meeting is properly ascertained with regard to any 

question which is properly before the meeting. But, in my opinion, the 

power which has been contended for is not within the scope of the 5 

authority of the chairman – namely, to stop the meeting at his own will 

and pleasure….’ 

 

ii. The power to adjourn is regulated by the Constitution of the 

Defendant under Article 72 and 74 (1). Article 72 has been 10 

cited above. Article 74(1) stipulates: 

 

‘(1) At any general meeting a resolution put to the vote of the 

meeting shall be determined by a show of hands of the members 

present in person or by proxy, unless a poll is demanded (before or 15 

upon the declaration of the result of a show of hand):- 

 

(a) by the Chairman of the meeting; 

 

(b) by at least two (2) members present in person or by proxy; 20 

 

(c) by any member or members present in person or by proxy 

representing not less than one-tenth (1/10) of the total voting 

rights of all the members having the right to vote at the 

meeting; and 25 

 

Provided that no poll shall be demanded on the election of a 

chairman of a meeting or on any question of adjournment.’ 

[emphasis added] 

 30 
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[81] Based on the aforesaid Articles, learned counsel for the Plaintiffs 

submitted that the resolution on the adjournment which was by way of a 

poll instead of a show of hands was clearly invalid. 

 

[82] Learned counsel for the Plaintiffs further submitted that there is no 5 

provisions in the CA that mandates the voting on adjournment of a 

general meeting to be by way of poll. 

 

[83] As regard the MMLR, learned counsel for the Plaintiffs contended 

that the same also do not mandate voting on adjournment to be by way 10 

of poll but in fact expressly clarifies that polling is only for matters set out 

in the notice of meeting and not for adjournment. He referred to 

clarification of Article 8.29A provided by Bursa Malaysia which provides: 

 

‘8.29A(1) A listed issuer must ensure that any resolution set out in the 15 

notice of any general meeting, or in any notice of resolution 

which may be moved and is intended to be moved at any 

general meeting, is voted by poll’. 

 

In the Questions and Answers in relation to the Bursa Malaysia Securities 20 

Berhad Listing Requirements, a clarification was made of Article 8.29A(1) 

under Article 8.54A therein which stated thus: 

 

‘8.54A Under paragraph 8.29A(1) of the Main LR, a listed issuer must, 

among others, ensure that any resolution set out in the notice of 25 

any general meeting, is voted by poll. What is an example of a 

matter that is not set out in the notice of general meeting and 

therefore not subject to the poll voting requirement? 
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Adjournment of general meeting due to unforeseen 

circumstances is an example of a matter that is not set out in the 

notice of general meeting.’    [emphasis added] 

 

[84] As regard the exclusion of the proxy holders from voting on the 5 

resolution to the adjournment, learned counsel for the Plaintiffs referred 

to the wordings of the proxy form for the EGM where there is a provision 

in the middle of the proxy form stating as follows: 

 

‘as my/our proxy to vote for me/us and on my/our behalf at the Extraordinary 10 

General Meeting of the Company to be held at 10:00 a.m. on 12 June 2019 at 

Laurel II Ballroom, Level 1, Evergreen Laurel Hotel, 53 Persiaran Gurney, 

10250 Penang or at any adjournment thereof’. [ Emphasis added] 

 

[85] Learned counsel for the Plaintiffs also referred to Section 334(1) of 15 

the Companies Act 2016 which states as follows: 

 

‘(1) A member of a company shall be entitled to appoint another 

person as his proxy to exercise all or any of his rights to attend, 

participate, speak and vote at a meeting of members of the company.’ 20 

 

 

[86] Based on the aforesaid, learned counsel for the Plaintiffs submitted 

that the Chairman’s action in arbitrarily excluding proxies in the vote on 

the adjournment show complete lack of good faith. 25 
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[87] The proxy’s right to vote at the EGM, according to learned counsel 

for the Plaintiffs, must necessarily include the right to vote on any 

proposed adjournment of the meeting. 

 

[88] Learned counsel for the Plaintiffs next submitted that because the 5 

adjournment of the EGM by the Chairman was invalid, the continuation 

of the meeting thereafter was a valid meeting and the businesses that 

were transacted are valid. 

 

[89] He cited the following cases: 10 

 

In Datuk Johari Abdul Ghani & Ors v. Brands Bhd & Ors [2007] 

4 MLJ 19 at 29, the Court of Appeal held as follows: 

 
‘[17]  so too here. The third respondent’s decision to adjourn being invalid, it 15 

follows that the continuation of the meeting by the requisitionists was 

competent and that the business transacted thereat was valid’. 

 

In Tan Guan Eng v. BH Low Holdings Sdn Bhd [1992] 1 MLJ 

105, the High Court held as follows: 20 

 

‘In the circumstances of the case, the continued meeting with the presence of 

only the valid proxy of Mr. Tan Guan Sooi alias Tan Guan Eng was a meeting. 

The resolution passed at the continued meeting was a valid resolution’. 

 25 

In the English case of Nationals Dwellings Society v. Sykes 

[1894] 3 Ch 159, the Chancery Division states as follows: 

 

‘In my opinion, he cannot, after that business has been opened, “I will have no 

more to do with it; I will not let this meeting proceed; I will stop it; I declare the 30 
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meeting dissolved, and I leave the chair’. In my opinion, that is not within his 

power. The meeting by itself )and these articles certainly apply to what I have 

said) can resolve to go on with the business for which it has been convened, 

and appoint a chairman to conduct the business which the other chairman, 

forgetful of his duty or violating his duty, has tried to stop because the 5 

proceedings have taken a turn which he himself does not like’. 

 

In John v. Rees and others [1969] 2 All ER, the plaintiff had 

adjourned the meeting due to noise, disorder and some minor 

violence, and the Court held as follows: 10 

 

‘On the footing that there was no valid adjournment, it follows that, as the 

cases establish (Nationals Dwellings Society v. Sykes [1894] 3 Ch 15) and as 

counsel for the Plaintiff concedes, the meeting remained in being competent 

to transact business. The elections conducted after the departure of the 15 

Plaintiff were accordingly valid’. 

[90] Anchoring on the aforesaid cases, learned counsel for the Plaintiffs 

contended that the resolutions that were passed at the continued 

meeting are valid and a declaration to that effect ought to be ordered by 

this Court. 20 

 

Court’s decision 

[91] I agree with the Plaintiff that Enclosure 1 is not academic.  

 

[92] In my mind, the argument that the 3 New Directors have ceased to 25 

be directors when they failed to offer themselves for re-election at the 

AGM ignores the reality of the situation. 
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[93] The AGM was completely in the control of the Chairman and the 

Incumbent Directors who had, merely less than a week prior, walked out 

of the EGM after the Chairman had adjourned the same despite the 

protestation from the Plaintiffs. 

 5 

[94] Any attempts made at the AGM by the New Directors to offer 

themselves for re-election would surely be met with a complete rejection 

of the same since the Incumbent Directors and the Chairman had never 

recognised their appointment in the first place. It would be an exercise of 

futility. 10 

 

[95] This is quite apart from the fact that the New Directors would never 

be able to comply with Article 96 of the Constitution which stipulates a 

minimum notice period for a retiring director to seek re-election. In this 

regard, I accept the submission of learned counsel for the Plaintiffs. 15 

 

[96] In any case, I also agree with learned counsel for the Plaintiffs that 

the New Directors cannot be said to have been appointed in place of any 

directors who had been removed from office. These New Directors were 

appointed even before the resolutions to remove the Incumbent 20 

Directors were voted upon. Neither can it be said that they were 

appointed to replace any particular Incumbent Directors. 

 

[97] Accordingly, Article 101 of the Constitution does not apply to the 3 

New Directors at all.  25 

 



41 
 

[98] The case of ASIC v. Hallmark Gold NL and Ors [1998] 30 ACSR 

688 involved the appointment of directors by the board of directors and 

not the general meeting. It is therefore not relevant to this case. 

 

[99]  Further, even if I am wrong, Article 95(1) read with Article 97 of the 5 

Constitution of the Defendant when applied to the New Directors would 

have the effect of 1/3 of these New Directors retiring at the AGM and this 

retiring director shall be deemed to have offered himself for re-election in 

the present case as none of the 3 directors had given any notice to the 

company that any of them is unwilling to be re-elected.       10 

 

[100] For the above reasons, the contention that Enclosure 1 is now 

academic is untenable and cannot be sustained.  

 

[101] I also agree with learned counsel for the Plaintiffs that the 15 

Adjournment of the EGM on 12.6.2019 was invalid. The Chairman’s 

decision to adjourn the EGM was made without any valid reasons at all.    

 

[102] The facts of this case are similar with the case in Datuk Johari 

Abdul Ghani & Ors v. QSR Brands Bhd & Ors [2007] 4 MLJ 19. In that 20 

case, the chairman had adjourned the meeting purportedly for the 

purpose of declaring the result of the poll taken. The evidence showed 

that the meeting had proceeded by those who had remained behind. 

 

[103] The Court of Appeal found as a fact that the chairman did not 25 

adjourn the meeting for the purpose of declaring the result of the poll 

that had been conducted. With his finding, the Court of Appeal held that 
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the chairman could not have acted under article 74 of the company’s 

articles of association which permitted the chairman to adjourn for the 

aforesaid purpose. Instead the Court of Appeal held that the chairman 

was in fact exercising his common law power of adjournment as 

chairman of the meeting. 5 

 

[104] The Court of Appeal cited the case of Byng v. London Life 

Association [1989] BCLC 400 on the exercise of the common law 

power of adjournment and found that the chairman’s decision to adjourn 

was unreasonable and was therefore invalid. The passage by Browne-10 

Wilkinson VC is worth reproducing: 

 

‘The staring point is to consider the residue power to adjourn which in 

my judgment remains vested in the chairman. It was a residual power 

exercisable only when the machinery provided by the articles had broken 15 

down. This residual common law power is itself tightly circumscribed by 

reference to the objects for which it exists….The power to regulate 

proceedings ‘so as to give all persons entitled a reasonable opportunity 

of voting’. The chairman must ‘do the acts necessary for those 

purposes’. The power to adjourn is only validly exercised if ‘no injurious 20 

effect were produced’. I would add that at a company meeting a member 

is entitled not only to vote but also to hear and be heard in the debate. 

Therefore it is the very purpose of the power to facilitate the presence of 

those entitled to debate and vote on a resolution at a meeting where 

such debate and voting is possible. To my mind, this is inconsistent with 25 

the view that the exercise of the power can only be impugned on the 

grounds of lack of good faith. In my judgment the chairman’s decision 

must also be taken reasonably with a view to facilitating the purpose for 

which the power exists. Accordingly, the impact of the proposed 

adjournment on those seeking to attend the original meeting and the 30 
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other members must be a central factor in considering the validity of the 

chairman’s decision to adjourn. 

 

The quotation from Rogers might suggest that if the chairman’s decision 

proves in the event to have an adverse effect on the members that will 5 

render the decision invalid. In my judgment that is not the correct test. 

The chairman’s decision will not be declared invalid unless on the facts 

which he knew or ought to have known he failed to take into account all 

the relevant factors, took into account irrelevant factors or reached a 

conclusion which no reasonable chairman, properly directing himself as 10 

to his duties could have reached i.e the test is the same as that 

applicable on judicial review in accordance with the principles of 

Associated Provincial Picture House Ltd v. Wednesbury Corp [1947] 2 

All ER 680’. 

    15 

[105] Applying the test in our case, clearly the Chairman had failed to 

consider that no reason was proffered for the adjournment, failed to take 

legal advice and was probably affected by the fact that the proposed 

Resolutions at the EGM involved his own removal as a director of the 

company. 20 

 

[106] The Chairman of the EGM was also wrong to proceed by way of 

poll in determining the consent of the general meeting for the resolution 

to adjourn. 

 25 

[107] Article 74(1) of the Constitution makes it clear that no poll shall be 

demanded on any question of adjournment. In fact, the clarification from 

Bursa Malaysia on Article 8.29(A) of the MMLR put paid to the 
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Defendant’s contention that MMLR requires even the adjournment of 

general meeting to be voted by poll. 

 

[108] This alone suffices to render the Adjournment invalid. However, for 

completeness, the Chairman had further compounded the situation by 5 

excluding the proxy holders from voting on the resolution for the 

Adjournment. 

 

[109] The case of Re Waxed Papers, Ltd [1937] 2 All ER 481, which 

was referred by learned counsel for the Defendant in fact supports the 10 

proposition that a proxy holder is authorised to vote on the question of 

adjournment. The English Court of Appeal at page 483 para E of the 

Judgment states as follow: 

 

‘In my opinion, when one considers the section and the form of the 15 

proxy, it is quite impossible to say that the proxy does not extend to 

authorise the holder of the proxy to vote on a motion for an adjournment, 

and that it was wrong that the proxies should be included in arriving at 

the result of the voting on such a motion for an adjournment’. 

 20 

[110] The reason for the proxy holder being entitled to vote on the 

motion for adjournment is set out at pages 483 and 484 of the report, 

beginning from para H which states: 

 

‘To my mind, to vote for an amendment proposing the adjournment of 25 

the scheme for a short or a long period is in effect to vote against the 

scheme as propounded at the meeting, and persons who wish to vote for 

the scheme, when they are authorised to use proxies for that purpose 

may very properly, in voting for a scheme, oppose by proxy, as well as 
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by their own votes, a suggestion which will have the effect of preventing 

the scheme, which is being put before the meeting, being approved with 

or without modification at that meeting’. 

   

[111] I also agree with learned counsel for the Plaintiffs that with the 5 

Adjournment being invalid, the continued EGM by the requisitionists was 

competent and that the resolutions that were passed thereat were valid 

resolutions. 

 

[112] In Datuk Johari Abdul Ghani & Ors v. QSR Brands Bhd & Ors 10 

[2007] 4 MLJ 19, the Court of Appeal held that the meeting that had 

continued by those remaining after the chairman invalidly adjourned the 

meeting to be valid. Apart from citing the case of Gopal Narayan 

Kulkarni v. Sanmukhappa Ningappa Angapi [1927] 29 BomLR 1235, 

reference was also made to the case of John v. Rees [1970] Ch 345 15 

where Megarry J said: 

 
‘On the footing that there was no valid adjournment, it follows that, as the 

case established ( see for example, National Dwellings Society v. Sykes 

[1894] 3 Ch 159) and as counsel for the plaintiff concedes, the meeting 20 

remained in being and competent to transact business. The elections 

conducted after the departure of the plaintiff were accordingly valid’. 

 

 

[113] In the premises, I grant an order in terms of prayers 1 and 2 of 25 

Enclosure 1.  
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[114] Subsequent to delivering my decision but before the Court has 

risen for the day, it was brought to my attention that if all the resolutions 

at the continued EGM were valid and effective, this will result in the 

Defendant having only 1 director who ordinarily resides in Malaysia 

under Section 196 of the CA. 5 

 

[115] Section 196 of the CA provides: 

 
Directors of company 

 10 

196. (1) A company shall have a minimum number of directors as 

follows: 

 

(a) in the case of a private company, one director; or 

 15 

(b) in the case of a public company, two directors. 

 : 

(3) A director of a company shall not resign or vacate his office if by 

his resignation or vacation from office, the number of directors of the 

company is reduced below the minimum number required under 20 

subsection (1) and any purported resignation or vacation of office in 

contravention of this section shall be deemed to be ineffective unless a 

person is appointed in his place. 

(4) For the purpose of this section, the minimum number of 

directors – 25 

(a) shall ordinarily reside in Malaysia by having a principal place of 

residence in Malaysia; and 

(b) shall not include an alternate or substitute director. 
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[116] It was submitted that under Section 196(3) of the CA, the 

resolution no. 7 at the continued EGM which removed Tengku Ahmad 

Badli Shah bin Raja Hussin as a director of the Defendant had resulted 

in the Defendant contravening Section 196 and by reason of the section 

would be deemed ineffective unless a person is appointed in his place. 5 

This is because of the 3 New Directors, only Chong Kim Teck qualifies 

as a director who ordinarily resides in Malaysia by having a principal 

place of residence in Malaysia. 

 

[117] Taking the aforesaid into consideration, I then varied my original 10 

order for prayer 2 of Enclosure 1 to read as follow: 

 

‘Suatu deklarasi bahawa MALB tersebut yang berjalan pada 

12.6.2019 (selepas Penangguhan tak sah tersebut) serta kesemua 

resolusi-resolusi yang diluluskan di MALB tersebut pada 12.6.2019 15 

adalah sah dengan resolusi no. 7 tertakluk kepada Seksyen 196(3) 

Akta Syarikat 2016’ 

 

[118] What this means is that the resolution no. 7 which was to remove 

Tengku Ahmad Badli Shah bin Raja Hussin although valid, is not 20 

effective until a suitable person is appointed in his place. 

Consequential reliefs 

[119] After I granted the Plaintiffs the prayers 1 and 2 of Enclosure 1, 

learned counsel for the parties proceeded with further submissions on 

the consequential reliefs arising from my decision. 25 

 



48 
 

[120] The power of the Court to grant consequential reliefs was stated by 

the Federal Court in R Rama Chandran v. The Industrial Court of 

Malaysia & Anor [1997] 1 MLJ 145 where His Lordship the Chief 

Justice Eusoff Chin held: 

 5 

‘The case of Navinchandra Shakerchand Shah v. Ahmedabad Co-operative 

Department Store Ltd [1979] 1 LLJ 60 at p. 77 defined the meaning of 

‘consequential relief’ as follows: 

 

Consequential relief is ancillary to the main relief. That is why it 10 

is called consequential. The main relief that is sought in a writ 

of certiorari is that a quasi-judicial tribunal has either failed to 

exercise the jurisdiction vested in it or has acted in excess of it 

and that order has caused some harm to the petitioner and he 

seeks relief. The relief as the main relief that can be given to 15 

him is to quash the order but more often it is found that that 

hardly ameliorates or improves the position of the petitioner. 

Therefore, consequential order has always to be made and 

power to grant the main relief would unless a contrary intention 

is somewhere expressed imply the power to grant 20 

consequential relief.’ 

 

[121] Additionally, in Takako Sakao (f) v. Ng Pek Yuen (f) & Anor (No 

2) [2010] 2 MLJ 181, the Federal Court again commented on the ample 

power to make consequential order. His Lordship Gopal Sri Ram FCJ 25 

stated thus: 

 

‘It is settled that this court has ample jurisdiction to make consequential 

orders to give effect to the judgment (see Tan Soo Bing & Ors v. Tan Kooi 

Fook [1996] 3 MLJ 547) including directing the entry of a registrar’s caveat 30 

(see Seet Soh Ngoh v. Venkateswara Sdn Bhd [1976] 1 MLJ 242) and to 
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ensure that its judgment in particular cases is not defeated by intervening 

events’.  

[emphasis added] 

 

[122] In Takako Sakao’s case, the Federal Court had made a reference 5 

to a prior Federal Court decision in Sungei Biak Tin Mines Ltd v. Saw 

Choo Theng & Anor (No 2) [1970] 2 MLJ 226 where His Lordship 

Suffian FJ said: 

 

‘Our judgment says that the defendant company was not guilty of breach 10 

of condition and that therefore its sublease should not have been 

cancelled. If it had not been cancelled, then the company would still 

have been the sublessee, and it alone had power to dispose of any 

interest in the land; the plaintiffs could not have done so and if they have 

done so to the detriment of the company’s right, the court is not 15 

powerless to get Mr Lee Yat Kai off the register. Section 417 of the 

National Land Code clearly says that the court has power to direct the 

collector to do all such things as may be necessary to give effect to its 

judgment or order. If we did not order the collector to remove Mr Lee’s 

name from the register and put back on it that of the defendant 20 

company, we would be allowing the plaintiffs and Mr Lee to thumb their 

noses at a judgment of the Federal Court, and I do not think that we 

should allow that. We should give effect to our judgment and order the 

collector to get Mr Lee off the register and put the defendant company 

back on it’ 25 

    

[123] So, clearly the Court has ample jurisdiction to make such 

consequential orders as may be necessary to give effect to its judgment 

or order and to make sure that the parties who are subject to the 

judgment or order do not ‘thumb their noses at the judgment’. 30 
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[124] In any case, this Court can grant additional declaratory orders 

under the omnibus prayer 6 of Enclosure 1 which seeks for ‘such further 

and other reliefs deem fit and just by this Honourable Court’. Such 

prayer can be relied upon by the Court to grant such order as may be 5 

appropriate though not pleaded. In Zulkiflee bin SM Anwar Ulhaque & 

Anor v. Arikrishna Apparau & Ors [2014] 3 MLJ 553 at pages 578-

579, His Lordship Abdul Aziz Abd Rahim JCA held as follow: 

 
‘[64] With regard to the argument that the claim for damages was not 10 

pleaded, we observed that the learned judicial commissioner did not address 

this issue in his judgment. However we are of the view that this is not fatal in 

the circumstances. We noted that the appellants had, in their statement of 

claim, included an omnibus prayer for ‘such relief as the court deems fit’. The 

law reports are replete with cases which deliberated and interpreted on this 15 

form of prayer and had decided that this form of prayer is not mere 

ornamental to grace the pages of a claimant’s statement of claim. (see: Lim 

Eng Kay v. Jaafar bin Mohamed Said [1982] 2 MLJ 156 at p. 160 (FC) and 

Sinar Wang Sdn Bhd v. Ng Kee Seng [2005] 2 MLJ 42 at 55 (CA)) Pursuant 

to this prayer the court may, if the facts and circumstances of the case 20 

warrant, make an appropriate order to grant relief though not pleaded but 

would do justice between the parties. This case is one those cases’. 

   

[125] In the course of the submission by counsel on the substantive 

reliefs in Enclosure 1, it is clear that the Incumbent Directors of the 25 

Defendant are taking the position that the resolutions passed at the 

continued EGM, even if valid, are no longer of use by reason of the re-

election of directors at the AGM. 
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[126] The Defendant holds the view that notwithstanding the removal of 

the Incumbent Directors at the continued meeting, all the Incumbent 

Directors had been validly re-elected by the shareholders at the AGM. 

Accordingly, the Incumbent Directors continue to be directors of the 

Defendant. 5 

 

[127] Also, the Incumbent Directors had during the period between the 

continued meeting and the date of the decision of this Court, proceeded 

to appoint the following persons as additional directors of the Defendant: 

 10 

i. Ng Kok Wah (appointed on 17.6.2019 just before the 

AGM) 

ii. Yap Chee Keong (appointed on 17.6.2019 after the 

AGM) 

iii. Thoo Soon Huat (appointed on 1.7.2019) 15 

iv. Tan Than Kau (appointed on 1.7.2019) 

 

[128] Given the aforesaid, learned counsel for the Plaintiffs have sought 

for the following consequential reliefs: 

 20 

(a) A declaration that the appointment of Ng Kok Wah, 

Yap Chee Keong, Thoo Soon Huat and Tan Than 

Kau as directors of the Defendant are invalid; 

 

(b) A declaration that the re-election of Lim Teck Seng, 25 

Yeo Boon Leong, Ng Kok Wah and Tengku Ahmad 

Badli Shah bin Raja Hussin at the AGM on 17.6.2019 

is invalid. 
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[129] The re-election and the appointment of additional directors are 

clearly steps taken by the Defendant to pre-empt a decision by this 

Court declaring that the adjournment of the EGM as invalid and also 

declaring the continued EGM as valid. If the re-election and the 5 

appointment of additional directors are left unaddressed, this will permit 

the Defendant to thumb their noses at the judgment of this Court. It will 

also lead to uncertainty in the constitution of the board of directors of the 

Defendant which in turn will have an adverse impact on the ability of the 

Defendant as a public listed company to function and manage its 10 

business. 

 

[130] The re-election of the directors at the AGM is not within the scope 

of Enclosure 1. However, the events at the AGM were alluded to in 

details in the affidavits that were exchanged between the parties. More 15 

significantly, the re-election was brought into the submissions by learned 

counsel of the Defendant when he submitted that Enclosure 1 is now 

academic. There was opportunity for parties to put forward their 

respective views on the legal issues relating to the re-election of the 

Incumbent Directors. 20 

 

[131] The re-election of the Incumbent Directors is governed by Articles 

95 to 97 of the Constitution. To be entitled for re-election, the person 

must first be an existing director at the time prior to his re-election. 

Since, the Incumbent Directors had already been removed as directors 25 

of the Defendant at the continued meeting, it must follow that they were 
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not entitled to offer themselves for re-election at the AGM as ‘retiring 

directors’. 

 

[132] Similarly, because the Incumbent Directors had been removed at 

the continued meeting, they had no powers to appoint any additional 5 

directors at all. 

 

[133]  Hence, I am of the opinion that this is an appropriate case for the 

Court to grant the consequential declaratory orders as prayed for by 

learned counsel for the Plaintiffs in order to give effect to the 10 

declarations made under Enclosure 1 and to ensure that the 

declarations made are not defeated by the aforesaid intervening events. 

It is also to give certainty to the parties as to the constitution of the board 

of directors of the Defendant.     

 15 

[134] Accordingly, and for the avoidance of doubt, the following are the 

orders make by this Court under Enclosure 1: 

 

1. A declaration that the adjournment of the Extraordinary General 

Meeting of the Defendant on 12.6.2019 (“the EGM”) is invalid; 20 

 

2. A declaration that the continued EGM on 12.6.2019 (after the 

said invalid adjournment) and all the resolutions that were 

passed at the said continued EGM on 12.6.2019 are valid with 

resolution no. 7 be subject to Section 196(3) of the Companies 25 

Act 2016; 

 



54 
 

3. A declaration that the Defendant’s appointments of Ng Kok 

Wah, Yap Chee Keong, Thoo Soon Huat and Tan Than Kau as 

directors of the Defendant are invalid; 

 

4. A declaration that the re-election of Lim Teck Seng, Yeo Boon 5 

Leong, Ng Kok Wah and Tengku Ahmad Badli Shah bin Raja 

Hussin at the AGM on 17.6.2019 is invalid. 

 

5. Costs to be paid by the Defendant to the Plaintiff fixed at RM 

25,000.00. 10 

 

 

 

Dated the 18th July 2019 

 15 

 

 

……………………………… 

(ONG CHEE KWAN) 

Judicial Commissioner 20 

High Court at Kuala Lumpur. 

 

 

 

 25 
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(Messrs. Thomas Philip) 
 5 

Mr. Michael Chow with Dato’ Jason Chan, Ms. Audrey Tan and Mr. 

Wong Zhi Khung for Defendant 

(Messrs. S. Mathews & Assoc.) 
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