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IN THE HIGH COURT IN MALAYA AT KUALA LUMPUR  

IN THE FEDERAL TERRITORY OF KUALA LUMPUR, MALAYSIA  

CIVIL APPEAL NO.: WA-12AC-1-01/2019 

 

BETWEEN 

 

PRESTIJ MEGA CONSTRUCTION SDN BHD        
(Company No.: 1023501-M)                                                ... APPELLANT 
 

AND 

 

KELLER (M) SDN BHD 
(Company No.: 24057-T)                                                  ... RESPONDENT 
 
 

 

(HEARD TOGETHER WITH) 

 

IN THE HIGH COURT IN MALAYA AT KUALA LUMPUR  

IN THE FEDERAL TERRITORY OF KUALA LUMPUR, MALAYSIA  

ORIGINATING SUMMONS NO.: WA-24C-23-02/2019 

 

BETWEEN 

 

KELLER (M) SDN BHD 
(Company No.: 24057-T)                                                        ... PLAINTIFF 
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AND 

 

PRESTIJ MEGA CONSTRUCTION SDN BHD        
(Company No.: 1023501-M)                ... DEFENDANT 
   
 
 

 (HEARD TOGETHER WITH) 

 

IN THE HIGH COURT IN MALAYA AT KUALA LUMPUR  

IN THE FEDERAL TERRITORY OF KUALA LUMPUR, MALAYSIA  

ORIGINATING SUMMONS NO.: WA-24C-37-03/2019 

 

BETWEEN 

 

 

PRESTIJ MEGA CONSTRUCTION SDN BHD        
(Company No.: 1023501-M)                                                   ... PLAINTIFF 

 

AND 

 

KELLER (M) SDN BHD 
(Company No.: 24057-T)                                                    ... DEFENDANT 
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GROUNDS OF JUDGMENT 

 

[1] This case involves the unique combination of an appeal against the 

decision of the learned Sessions Court Judge („SCJ‟) on 19.12.2018 

to set aside an earlier Order made by the same SCJ on 11.7.2018 

where leave was granted to Prestij Mega Construction Sdn Bhd 

(„PMC‟) to stay the proceedings in Civil Suit No. WA-B52C-9-03/2018 

(„said Suit‟) pending reference to arbitration, and an application by 

PMC to set aside the Adjudication Decision given by Lim Yong Hong 

on 10.12.2018 in Adjudication Reference No. AIAC/D/ADJ-1853-2018 

(„Adjudication Decision‟) and to stay the same until the completion of 

the arbitration proceedings between the parties. 

 

[2] PMC‟s appeal was registered as Civil Appeal No. WA-12AC-1-

01/2019 whilst its Originating Summons („OS‟) for orders to set aside 

and stay the Adjudication Decision was accorded the number WA-

24C-37-03/2019. In addition, Keller (M) Sdn Bhd („Keller‟) had also 

filed an OS to seek an order for enforcement of the Adjudication 

Decision which was registered as WA-24C-23-02/2019. 
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[3] The hearing of PMC‟s appeal was held on 16.5.2019 where, after oral 

submissions by learned counsels for the parties, the Court had 

directed that additional submissions with the complete chronology of 

events be prepared and submitted to the Court by 30.5.2019, which 

was the date fixed for the hearing of OS No. WA-24C-23-02/2019 and 

OS No. WA-24C-37-03/2019. On 30.5.2019, no further oral 

submissions were made in respect of the appeal matter and as for 

the two OS, learned counsels opted to rely on their respective Written 

Submissions. 

 

[4] Having given due consideration to the Record of Appeal, both OS, all 

Affidavits and written submissions filed as well as oral submissions, 

on 11.6.2019 I pronounced that PMC‟s appeal is dismissed with cost 

of RM5,000.00; Keller‟s application for enforcement of the 

Adjudication Decision is dismissed with cost of RM5,000.00; and 

PMC‟s application to set aside and for stay of the Adjudication 

Decision is dismissed with cost of RM5,000.00. All order as to costs 

are made subject to allocatur. 
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[5] PMC, being aggrieved, has now appealed against the decision of this 

Court in dismissing its appeal and dismissing its application to set 

aside and for stay of the Adjudication Decision. 

 

[6] My full grounds in arriving at the conclusion as I did are set out 

hereunder.  

 

 

Salient background facts 

 

[7] Vide Letter of Award dated 21.5.2014 („LoA‟), PMC appointed Keller 

as the sub-contractor for the Design and Build Geotechnical Works 

for “The Construction And Completion of Basement And Ground 

Floor Slab For The Proposed Erection Of Mixed Development 

Comprising 1 Block Commercial/ SOHO (723 Units) 56 Storey Tower 

& 4 Storey Basement (Phase 1 and 2) on Lot 3370 Seksyen 41, Jalan 

Dewan Sultan Sulaiman, Mukim Kuala Lumpur for Macly Equity Sdn 

Bhd” („said Project‟) for the sub-contract sum of RM15 million. 
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[8] There is no Standard Form of Contract specified in the LoA.  

 

[9] Clause 3 in the LoA on “Contract Period” stipulates the date of 

commencement of the works as 1.6.2014 and the date of completion 

as 28.2.2015. 

 

[10] Clause 29 in the LoA provides for the “Settlement Of Dispute” and it 

reads – 

 

                   “a.  All dispute(s) and controversy or claim (―Dispute‖) 

arising out of or relating to this Sub-Contract, or the 

breach, termination or invalidity thereof, shall be as far 

as possible be settled amicably between the Parties, 

failing which, the Dispute shall be at the written request 

of any Party be referred to each Party’s respective 

Chief Executive Officer or Chairman or Managing 

Director (or person holding similar position) who shall 

meet at least once and attempt to resolve the Dispute. 
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  b.  In the event the meeting referred to in Sub-Clause 29.a 

has not been held or if the Dispute has not been 

resolved within Thirty (30) days after the written notice 

of the Party (Notice of Dispute) requesting such 

meeting, the parties will submit the Dispute for non-

binding mediation. Such mediation shall be held in the 

nearest Mediation Centre where the Project is located. 

 

                   c.  If the parties cannot settle the Dispute by non-binding 

mediation within sixty (60) day from the 

commencement of mediation or in the event the 

mediation did not commence for whatever reason, 90 

days from the Notice of Dispute, the Dispute shall be 

settled by arbitration in accordance with the Malaysia 

law then in effect unless the parties mutually agreed 

otherwise. Such arbitration proceeding shall be held in 

Kuala Lumpur. The language of the arbitration shall be 

in English using the Arbitration Rules of the Malaysian 

Institute of Arbitrators. 
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  d.  Notice of the demand for arbitration shall be filed in 

writing with the other Party to this Sub-Contract within 

sixty (60) days after the Parties fail to reach agreement 

by non-binding mediation or in the event the mediation 

did not commence for whatever reason, 90 days from 

the Notice of Dispute. 

 

                   e.    The award of the arbitrator shall be filed and binding 

against the Parties. 

 

                   f.       Notwithstanding any dispute which may arise, the Sub-

Contractor shall proceed with the Sub-Contract Works 

with due diligence in accordance with this Sub-

Contract.”.  

 

[11] Keller alleged that it had performed and completed the works as per 

the LoA but PMC failed and/ or refused to pay Keller the sum of 

RM1,029,097.95. A letter of demand was accordingly sent to PMC on 



9 
 

26.2.2018 whereby PMC then paid RM150,000.00 on 28.2.2018 

leaving an outstanding amount of RM879,097.95.  

 

[12] Thereafter, Keller filed the said Suit against PMC on 21.3.2018 for the 

sum of RM879,097.95 with interest and cost. The particulars of the 

claim is set out in a table in paragraph 6 of the Statement of Claim 

(„SoC‟). 

 

[13] The Writ and SoC were served on PMC by registered post on 

30.3.2018 under cover letter of Keller‟s solicitors dated 29.3.2019. 

 

[14] PMC did not enter appearance and thus, Keller obtained judgment in 

default („JID‟) against PMC on 16.4.2018. 

 

[15] On 16.5.2018, PMC filed a Notice of Application („NoA‟) pursuant to 

O. 13, r. 8 Rules of Court 2012 („RoC 2012‟), section 10 Arbitration 

Act 2005 [Act 646] („AA 2005‟) and/ or any order or existing 

jurisdiction of the Court for the following orders: 
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“(a) bahawa Penghakiman Ingkar bertarikh 16 April 2018 

(―Penghakiman Ingkar‖) diketepikan; 

 

(b) seterusnya permohonan pihak Defendan diberi 

kebenaran untuk: 

 

(i) menggantung prosiding ini; dan  

 

(ii) merujuk prosiding ini untuk timbangtara menurut 

satu perjanjian timbangtara antara pihak-pihak 

menurut seksyen 10 Akta Timbangtara 2005. 

 

(c)    satu perintah interim bahawa sebarang perlaksanaan 

berhubung Penghakiman Ingkar digantung sehingga 

pleupusan notis permohonan ini oleh Mahkamah Yang 

Mulia ini; 

 

(d)     kos; dan 
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(e)  apa-apa perintah dan/atau relif yang difikirkan 

suaimanfaat oleh Mahkamah Yang Mulia.”. 

 

[16] Keller did not oppose the said NoA and thus, on 11.7.2018, the SCJ 

allowed PMC‟s application in the following terms: 

 

“(a) bahawa Penghakiman Ingkar bertarikh 16.4.2018 

diketepikan; 

 

(b) pihak Defendan diberi kebenaran untuk 

 

(i) menggantung prosiding ini; dan  

 

(ii) merujuk prosiding ini untuk timbangtara menurut 

satu perjanjian timbangtara antara pihak-pihak 

menurut seksyen 10 Akta Timbangtara 2005” 

(„11.7.2018 Order‟).  
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[17] The SCJ also fixed a case management („CM‟) date on 10.8.2019 for 

the parties to update the Court on the reference to arbitration. 

 

[18] On 27.7.2018, Keller initiated an adjudication proceeding against 

PMC for the same amount of RM879,097.95 being work done for the 

said Project.  

 

[19] On the first CM date, PMC informed the Sessions Court that the 

matter had not been referred to arbitration. The status remain 

unchanged for the next two CM on 27.9.2018 and 29.10.2018 where 

on the latter date, PMC‟s solicitors gave an undertaking to the Court 

that it will serve the notice of arbitration on or before 2.11.2018. 

 

[20] Keller filed a NoA on 1.11.2018 to set aside the 11.7.2018 Order 

(„Setting Aside Application‟).  

 

[21] On even date, PMC served a Notice of Arbitration on Keller („said 

Arbitration Notice‟) which states, inter alia, that – 
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“2.    There are unresolved disputes and differences between 

the both of us in the Contract in relation to the Project, 

including but not limited to the following: 

 

(a) As the geotechnical contractor of the Project, you 

have failed to deliver the Project on time despite 

being reminded several times. 

 

(b) You have also failed to complete and properly 

commission the Project. 

 

(c) As a result, we have suffered damages as a 

result of above named failures and breaches of 

the Contract by you. 

 

(d) Due to the damages suffered by us, you have 

been overpaid what you are rightfully entitled to. 
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                  3.      In light of the ongoing dispute between us, we invoke 

clause 29 of the Contract to initiate arbitral 

proceedings against you. We therefore serve this 

notice of arbitration pursuant to clause 29 of the 

Contract. We nominate Ms. Victoria Loy of Shooklin 

and Bok for your consideration as our choice of 

eminent arbitrator. 

 

                  4.    We await your response in relation to our nomination. 

Do get back to us within 14 days of receipt of this 

letter.”. 

 

[22] Keller replied to the said Arbitration Notice in the following manner: 

 

 “2.      Our responses are as follows:- 

 

(a) we deny paragraphs 2 (a) and (b) of your letter. 

We also deny that you have suffered any 

damages as alleged in your paragraph 2 (c) or 
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you had overpaid us as alleged in paragraph 2 

(d) of your letter. 

 

(b) In respect of paragraph 2(c) of your letter, please 

confirm if your claim for the alleged damages is 

for RM18,742,466-55 with interests as stated 

your Payment Response dated 25.7.2018. 

 

(c) In respect of paragraph 2(d) of your letter, please 

state and show the calculation on how you have 

overpaid us as alleged. 

 

                  3.  In reply to paragraph 3 of your letter, we take the 

position that your notice of arbitration is wrong and 

therefore invalid. Without prejudice to this position, we 

are not agreeable to your nomination of Ms. Victoria 

Loi from Messrs Shook Lin & Bok as the arbitrator, 

therefore in accordance with the Arbitration Rules of 

the Malaysian Institute of Arbitrators (―MIARB‖), please 
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make a written request to the President of the MIARB 

for the appointment of the arbitrator.”. 

 

[23] Meanwhile, on 10.12.2018, the learned Adjudicator delivered his 

decision as stated in paragraph C.1 on “Determination” as follows: 

 

“c.    The Respondent shall pay the Claimant the Adjudicated 

Amount of RM757,950.00 in the following manner: 

 

1. RM378,975.00 shall be paid to the Claimant with 

Banker’s Cheque / Bank Draft within twenty one 

(21) days from the date of receipt of a Tax 

Invoice issued by the Claimant OR fourteen (14) 

days from the receipt of Ground Anchor De-

Stressing Report duly endorsed by Professional 

Engineer with Practising Certificate from the 

Claimant together with Tax Invoice, whichever 

is later. 
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2. RM378,975.00 shall be paid to the Claimant with 

Banker’s Cheque / Bank Draft on 30th January 

2019 upon receipt of Claimant’s Tax Invoice. 

 

d.  Should the Respondent fail to pay in full the 

Adjudicated Amount by the due date, the Claimant is 

further entitled to interest charges for the balance of 

the Adjudicated Amount due to the default in pursuant 

to section 25 (o) of the CIPAA 2012. 

 

e.  The default interest shall be charged at the interest 

rate of 6.0% per annum for any outstanding amount, 

computing from the lodgement of the Adjudication 

Notice dated 4th November 2018 up to the date of full 

payment of the same. 

 

f. The Respondent shall bear and pay full cost of 

adjudication of RM21,078.20 in pursuant to Section 18 
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(1) of the CIPAA 2012 within twenty one (21) days 

from date of this decision. 

 

g. The Respondent shall also pay the Claimant 

RM18,000.00 (exclusive SST) being costs incurred for 

engagement of Solicitors representing the Claimant 

within twenty one (21) days from date of this decision.”. 

 

[24] On 20.12.2018, Keller issued two tax invoices amounting to 

RM757,950.00 pursuant to the Adjudication Decision 

 

[25] Returning to the said Suit, on 19.12.2018, the SCJ, having read the 

Setting Aside Application, the Affidavits and written submissions filed, 

made the following order: 

 

                  “(1) Perintah bertarikh 11.7.2018 untuk penggantungan 

prosiding adalah diketepikan. 
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                   (2) Defendan membayar kos sebanyak RM2000-00 

kepada Plaintif.” („19.12.2018 Order‟). 

 

[26] At the same time, the SCJ directed PMC to file its Defence on or 

before 4.1.2019. PMC failed to do so and hence, JID was entered on 

24.1.2019.  

 

[27] PMC then filed a NOA in the Sessions Court on 28.1.2019 seeking 

for an extension of time to file its Defence. 

 

[28] During CM on 29.1.2019, the SCJ informed PMC‟s solicitors that it is 

functus officio in relation to PMC‟s application for extension of time 

because the JID had been sealed. 

 

[29] The Notice of Appeal against the decision of the SCJ on 19.12.2018 

was filed on 2.1.2019. 
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[30] The OS for enforcement of the Adjudication Decision was filed by 

Keller on 12.2.2019 while PMC filed the OS to set aside and stay the 

same on 5.3.2019. 

 

 

(A) PMC’s appeal in Civil Appeal No. WA-12AC-1-01/2019 
 

- Submissions by the parties 

 

[31] It is PMC‟s contention that the SCJ had erred in making the 

19.12.2018 Order due to the following reasons: 

 

(a) On the authority of Uba Urus Bina Asia Sdn Bhd v. Quirk & 

Associates Sdn Bd & Anor [2016] 4 CLJ 468, that the 11.7.2018 

Order was made without any conditions or terms imposed at 

the material time. 

 

(b) The 19.12.2018 Order was made pursuant to a NoA which was 

filed on 1.11.2018 seeking orders to be given under O. 92, r. 4 

RoC 2012 and/or the inherent jurisdiction of the Court [see 
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pages 1-2 Record of Appeal („RoA‟)] which was wrongly 

invoked since there is an express provision under O. 42, r. 13 

RoC 2012 on “Setting aside or varying judgment and orders” to 

govern such matters. Alternatively, Keller could have filed a 

Notice of Appeal against the 11.7.2018 Order under O. 55, r. 2 

RoC 2012. The cases of Permodalan MBF Sdn. Bhd. v. Tan Sri 

Datuk Seri Hamzah Bin Abu Samah & Ors. [1988] 1 M.L.J. 178 

and Yomeishu Seizo Co Ltd & Ors Sinma Medical Products (M) 

Sdn Bhd [1996] 2 MLJ 334 were cited in support of the 

proposition that where RoC 2012 contain provisions making 

available sufficient remedies, the Court ought not invoke its 

inherent powers. 

 

(c) Based on section 8 AA 2005 and the judgment in the High 

Court case of Salconmas Sdn Bhd v Kementerian Dalam 

Negeri & Kerajaan Malaysia [2018] 1 LNS 846, the Court has 

no inherent jurisdiction once a matter has been stayed under 

the section 10 AA 2005.  
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(d) The 11.7.2018 Order was granted following a NoA filed on 

16.5.2018 invoking O. 13, r. 8 RoC 2012 on “Setting aside 

judgment”, section 10 AA 2005 and/or any order or inherent 

jurisdiction of the Court (refer pages 51-52 RoA). No time frame 

was set in the 11.7.2018 Order for PMC to refer matters for 

arbitration nor does section 10 AA 2005 expressly states that 

parties must refer to arbitration “within a reasonable time”.  

 

(e) Reading section 10 AA 2005 and the decision of the High Court 

in KNM Process Systems Sdn Bhd v. Mission Biofuels Sdn Bhd 

[2013] 1 CLJ 993 it is mandatory on the Court to grant a stay 

where the matter before it is the subject of an arbitration 

agreement unless the arbitration agreement is “null and void, 

inoperative or incapable of being performed”. 

 

[32] Subsequent to the questions posed by the Court on the hearing date, 

PMC‟s Supplementary Written Submission addressed the matters 

raised where it was further submitted that – 
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(a)  the 11.7.2018 Order is a “decision” as defined in section 3 of 

the Courts of Judicature Act 1964 [Act 91] („CJA 1964‟) and as 

such, it can only be set aside if it is proved to be null and void 

on the ground of illegality or lack of jurisdiction, which is not the 

case here. Once the 11.7.2018 Order had been perfected and 

sealed, the SCJ was functus officio and has no inherent 

jurisdiction to revisit his decision. PMC additionally submitted in 

the alternative, that should this Court accept Keller‟s contention 

that the 11.7.2018 Order was by way consent of the parties, the 

Court has no jurisdiction to set aside the Order unless with 

mutual consent of the parties. In any event, the NoA which led 

to the 19.12.2018 Order should not have been entertained by 

the SCJ in the first place as it is a deliberate attempt to 

circumvent the necessary appeal process and is an abuse of 

court process. A string of authorities were cited by Mr. CK Oon 

to support each argument put forth and these are Brampton 

Holdings Sdn Bhd (in Receivership) v GAE Technical Services 

Sdn Bhd & Anor and other appeals [2018] 1 LNS 1281; Syarikat 

Tingan Lumber Sdn Bhd v. Takang Timber Sdn Bhd [2003] 2 
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MLJ 495; Selvam Holdings (Malaysia) Sdn Bhd v. Grant 

Kenyon & Eckhardt Sdn. Bhd.; BSN Commercial Bank Malaysia 

Bhd & Ors (Interveners) [2000] 3 CLJ 16; Abdul Razak bin 

Sheikh Mahmood & Ors v Amanah Raya Bhd & Ors and 

another appeal [2018] MLJU 38; Tong Lee Hwa & Anor v. Chin 

Ah Kwi; Tong Chong Fah v. Chin Ah Kwi [1971] 2 M.L.J. 75; 

Badiaddin Mohamad Mahidin & Anor v. Arab Malaysian 

Finance Bhd [1998] 2 CLJ 75;  Lim Oh & Ors v Allen & Gledhill 

[2001] 3 MLJ 481 and Metreco Industries Sdn Bhd v 

Muhammad Fadhil bin Ab Wahid and another appeal [2019] 

MLJU 220; 

 

(b) based on the factual matrix in this case, PMC‟s application for 

an extension of time to file Defence does not amount to taking a 

step in the proceedings such as to forfeit its right to refer the 

matter to arbitration. In fact, the Appellant‟s stance is that it had 

at all times asserted its unequivocal intention and right do so. In 

this respect, reference was made to Winsin Enterprise Sdn Bhd 

v Oxford Talent (M) Sdn Bhd [2010] 3 CLJ 634 which has to be 
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reconciled with the decision in Life Plaza Sdn Bhd v Pasukhas 

Construction Sdn Bhd [2012] MLJU 176; and 

 

(c) Keller‟s objection that there was non-compliance with the multi-

step arbitration procedure in the arbitration clause was not 

raised in its reply to the said Arbitration Notice nor in any of the 

Affidavits in the court below. Thus, Keller is said to have waived 

its rights pursuant to section 7 AA 2005 to raise such objection 

and is equally estopped by raising it as a statement from the 

Bar. Nonetheless, the cases of Chuan Hup Agencies Pte Ltd v 

Global Minerals (Sarawak) Sdn Bhd [1990] 1 MLJ 305; and 

Channel Tunnel Group Itd v Balfour Beatty Construction Ltd 

and Ors [1992] QB 656 were submitted to the Court to support 

the argument that the said Arbitration Notice suffice to signify 

the commencement of arbitration, and that a party to an 

arbitration clause can commence arbitration and bring an action 

at law even if a preliminary step has not been taken, 

respectively. 
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[33] The above mentioned submissions are starkly juxtaposed with 

Keller‟s arguments, the thrust of which is that, in light of the JID, and 

there being no appeal or NoA to set aside the JID, this appeal has 

been rendered academic and is totally devoid of merit. Keller‟s 

counsel relied on the recent decision of the Federal Court in Bar 

Council Malaysia v. Tun Dato’ Seri Arifin Zakaria & Ors And Another 

Reference; Persatuan Peguam-Peguam Muslim Malaysia 

(Intervener) [2018] 10 CLJ 129 in submitting that the function of the 

Court is to decide only live, practical or real issues, and not 

hypothetical, premature or academic questions. Furthermore, PMC‟s 

excuse for not filing a Defence, namely that it does not want to “take 

a step” in the proceedings is unacceptable since it is trite that a 

Defence can be filed without prejudice to an appeal. 

 

[34] Keller additionally referred to the case of Bumi Armada Navigation 

Sdn Bhd v Mirza Marine Sdn Bhd [2015] MLJU 953 in asserting that 

arbitral proceedings should be commenced within a reasonable time 

which is something that PMC failed to do. PMC ought not to be 

allowed to stay Keller‟s claim in Court on the pretext of referring the 
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claim to arbitration and thereafter not taking any action and thus 

leaving Keller without a remedy for its claim. PMC‟s action is alleged 

to tantamount to a false attempt at arbitration: Usahasama SPNB-

LTAT Sdn Bhd v Abi Construction Sdn Bhd [2016] 7 CLJ 275 

referred. 

 

[35] Mr. Richard Kok further cited the authorities of Seloga Jaya Sdn Bhd 

v Pembenaan Keng Ting (Sabah) Sdn Bhd [1994] 2 MLJ 97 and 

Muhammad Mohideen Nachiar and others v Muhammad Naina 

Maracair and others A.I.R. 1938 Madras 205 to boost his argument 

that in obtaining the stay vide the 11.7.2018 Order, PMC would have 

demonstrated that it is ready and willing to do all things necessary to 

the proper conduct of the arbitration. Hence, the invocation of the 

arbitration clause must not be to delay or frustrate the resolution of 

the dispute.  

 

[36] It was also contended by Keller that on 11.7.2018, the Sessions 

Court ordered a stay under subsection 10(1) AA 2005 and imposed a 

condition as allowed under subsection 10(2) of the same Act that 
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PMC refers the dispute to arbitration. Then on 19.12.2018, the 

Sessions Court found that PMC had failed to satisfy the said 

condition of the stay of proceedings and under the circumstances, the 

Sessions Court has the inherent and residual jurisdiction to set aside 

the stay and direct PMC to file its Defence. Reliance was placed on 

the judgments in FAMG Idaman Resources v Jasmadu Sdn Bhd 

[2018] 1 LNS 1108 and Gadang Engineering (M) Sdn Bhd v. Bluwater 

Developments Bhd [2010] 6 CLJ 277 to support this proposition. 

 

[37] Additionally, it was submitted that the Court has the inherent 

jurisdiction to make consequential orders so as to give effect to its 

own order: Power Root (M) Sdn Bhd & Ors v Director General of 

Customs [2014] 2 MLJ 271. 

 

[38] As for the case of Uba Urus Bina Asia, Keller submitted that the facts 

in that case are strikingly different and distinguishable from the 

instant case. To better illustrate this contention, a table setting out the 

differences was included in the Supplementary Submission. 
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- Analysis and Findings by the Court 

 

[39] The NoA which led to the 11.7.2018 Order is shown at pages 48-49 

RoA where PMC relied on the provisions under O. 13, r. 8 RoC 2012 

and section 10 AA 2005 as follows: 

 

“Setting aside judgment (O. 13, r. 8) 

 

8.      The Court may, on such terms as it thinks just, set 

aside or vary any judgment entered in pursuance of this 

Order.”; and 

 

 “Arbitration agreement and substantive claim before 

court 

 

10  (1)     A court before which proceedings are brought in 

respect of a matter which is the subject of an arbitration 

agreement shall, where a party makes an application before 

taking any other steps in the proceedings, stay those 

proceedings and refer the parties to arbitration unless it finds 
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that the agreement is null and void, inoperative or incapable 

of being performed.  

 

(2)    The court, in granting a stay of proceedings 

pursuant to subsection (1), may impose any conditions as it 

deems fit.”. 

 

[40] Mary Lim J (now JCA) had set out the relevant facts in Uba Urus Bina 

Asia (supra) in detail in paragraphs 10 – 19 of Her Ladyship‟s 

judgment at pp 472 – 475 of the report. For the sake of brevity, 

reference is made to the head notes at p 468 which states that the 

plaintiff was appointed to carry out certain renovation and/or interior 

fit out works on the premises of the second defendant. The first 

defendant was the second defendant‟s consultant in relation to the 

works. The plaintiff‟s claim was for monies outstanding for works 

done against both the defendants. However, the plaintiff 

subsequently withdrew its claim against the first defendant. The 

second defendant proceeded to file an application seeking orders, 
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inter alia, for a stay of the proceedings in court pursuant to section 10 

AA 2005.  

 

[41] The order for stay of proceedings was granted by the Sessions Court 

on 30.9.2015 in the following terms: 

 

“MAKA ADALAH DIPERINTAHKAN bahawa permohonan 

Defendan Kedua untuk penggantungan semua prosiding 

selaras Seksyen 10 Akta Timbangtara 2005 adalah 

dibenarkan dengan kos sebanyak RM2,000.00 dibayar oleh 

Plaintif kepada Defendan Kedua.”. 

 

[42] The court then fixed a CM on 13.10.2015 for the parties to discuss as 

to who should refer the matter to arbitration and to update the court 

on actions that have been taken to refer the matter to arbitration.  

 

[43] During the CM on 13.10.2015, the Court was informed that the 

plaintiff was not inclined to refer the matter to arbitration and that 

since the defendant initiated the stay application, then the defendant 
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should refer the matter to arbitration. The defendant‟s response was 

that the stay application was initiated due to the fact that the plaintiff 

did not use the agreed forum. The Court thereafter directed that the 

defendant refer the matter to arbitration and file an affidavit at every 

upcoming CM to update the Court on the steps taken towards 

arbitrating the matter.  

 

[44] At the next CM on 29.10.2015, the defendant gave its reasons as to 

why it could not comply with the Court‟s directions and its counsel 

made oral submissions. The Court asked the plaintiff to carry out 

research and for parties to appear for another CM on 5.11.2015. 

 

[45] The Court, having heard submissions by both parties, then recorded 

the following: 

 

“perintah mahkamah terhadap arahan untuk defendan 

merujuk perkara ini kepada arbitrator dan mendeposkan 

affidavit adalah kekal. Mahkamah juga mengarahkan 

defendan melakukan arahan tersebut dalam tempoh 7 hari 
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dari tarikh ini. Jika gagal, defendan adalah dianggap 

mengetepikan haknya untuk merujuk kepada arbitrator dan 

hendaklah memfailkan pembelaan dalam tempoh 7 hari 

tersebut.”. 

 

[46] On 9.11.2015, the second defendant wrote a letter to the High Court 

requesting the Court to invoke its revisionary powers under CJA 

1964. After studying the matter, the Court held that – 

 

 “[22]    When an order for stay is granted under s. 10, it 

is not to say that the court has no jurisdiction to hear 

the dispute in the first place for the court has that 

jurisdiction. It, however, declines to do so only because 

it has chosen to give effect to the parties’ agreement to 

arbitrate their disputes. Hence, the words ―refer the parties 

to arbitration‖. By that agreement to arbitrate, or the 

arbitration agreement, the parties have made their choice of 

forum resolution of dispute and that is the basic concept 

behind party autonomy. In short, there is an agreement to 
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arbitrate rather than agreement to litigate. When the court 

grants an order of stay, the order is not dependent on 

arbitration or arbitration proceedings being afoot, 

proposed or brought; it is dependent on the very 

existence of an agreement to arbitrate.  

 

… 

 

[26]     Here, there was no appeal following the decision of 

the learned Sessions Court Judge. More important and of 

relevance for our present purpose is that at the material 

time of the making of the order, the court did not deem it 

fit impose any terms or conditions to the order of stay 

that was granted. If the court was of the view that 

conditions or terms ought to be imposed under sub-s. 10(2), 

such terms or conditions then ought to have been imposed 

at the time the order of stay was granted. Once that order 

of stay under sub-s. 10(1) has been made, and the order 

has been sealed or perfected; there is nothing left 
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before the court. The court is clearly functus officio. The 

court does not concern itself nor does it need to concern 

itself with the mechanism or details of the procedure behind 

that reference to arbitration. That is left entirely to the 

parties. 

 

                   [27]    In this case, the order of the Sessions Court dated 

30 September 2015 was a complete order granted with 

no other terms except an order as to costs. Hence, the 

directions and decisions of the court given subsequent 

to that date, especially on 5 November 2015, whether 

under sub-s. 10(2) or otherwise, are clearly wrong and 

invalid. These orders made after 30 September 2015 are 

certainly not orders or decisions that are appealable given 

that they do not form part of that order of 30 September 

2015. 

 

… 
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[29]     In granting the stay, the Sessions Court must have 

agreed with the second defendant that the plaintiff has to 

abide by the arbitration agreement to resolve the dispute in 

arbitration. The stay that was granted effectively recognised 

the sanctity of the arbitration agreement. 

 

… 

 

[31]     Under such circumstances and as explained by the 

second defendant’s counsel, to now order the second 

defendant to refer the matter to arbitration failing which 

the second defendant is to be taken as having 

abandoned its right to refer to arbitration and to then file 

a defence; are highly improper orders. The court have 

ceased to have jurisdiction, hence functus officio. Such 

subsequent orders have indeed worked substantial 

injustice to the second defendant. 
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[32]    This is indeed an appropriate case for the court to 

exercise its revisionary powers and prevent substantial 

injustice. Once the order of the court granted on 30 

September 2015 is perfected, the court is functus officio. The 

court has no power to revisit its earlier order for any reason, 

especially for the purpose of changing the order that was 

properly made after hearing the parties.” (emphasis added). 

 

[47] Now, in this appeal, the terms of the 11.7.2018 Order can be seen in 

paragraph 16 of this judgment where, I am of the considered view 

that the distinguishing feature in the  11.7.2018 Order as compared to 

the Order in Uba Urus Bina Asia lies in paragraph (b)(ii) which states 

that – 

 

“(b) pihak Defendan diberi kebenaran untuk 

 

(i) menggantung prosiding ini; dan  

 



38 
 

(ii) merujuk prosiding ini untuk timbangtara 

menurut satu perjanjian timbangtara antara 

pihak-pihak menurut seksyen 10 Akta 

Timbangtara 2005” (emphasis added). 

 

[48] The 11.7.2018 Order is couched in affirmative terms that PMC is 

granted leave for stay of proceedings in the said Suit and for leave to 

refer the matter to arbitration in accordance with the agreement to 

arbitrate between the parties. Subsequently the SCJ did not make 

any other Order imposing new or further conditions as was the case 

in Uba Urus Bina Asia. If that had happened, the SCJ would similarly 

be found to be functus officio. However, here, since PMC did not refer 

the matter to arbitration even after the said Suit had been called up 

for three CM, I am inclined to agree with the position advocated by 

Keller that the Sessions Court has the inherent and residual 

jurisdiction to set aside the stay when reference to arbitration as per 

paragraph (b)(ii) of the 11.7.2018 Order was not complied with. 
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[49] I am fortified in my view after reading the judgment of Lee Swee Seng 

J (now JCA) in FAMG Idaman Resources (supra) where His Lordship 

undertook a meticulous examination of the provision in section 10 of 

the Arbitration Act 1952 (Revised 1972) [Act 93] („AA 1952‟) and AA 

2005 as well as section 4 of the Arbitration (Amendment) Act 2011 

[Act A1395], which amended section 10 AA 2005, before concluding 

that a stay of the Court proceedings was warranted. His Lordship 

then proceeded to consider whether the Court should exercise its 

discretion to impose a condition on the stay in that the defendant 

should proceed with the arbitration within 30 days from the date of the 

order. In doing so, His Lordship referred to Commercial Arbitration, 

Second Edition, Butterworths, 1989 by Mustill and Boyd and said: 

 

 “[59]   Whilst such a requirement is not expressly stated in 

the new section 10 AA 2005, nevertheless the Court in 

granting stay is vested with a broad discretion to impose 

such condition as it may deem fit. The learned authors 

Mustill and Boyd (supra) at page 474 observed as follows: 
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―… the applicant must show that he does not 

intend simply to use the arbitration as a means 

for postponing or preventing the resolution of 

the dispute. Manifestly, an applicant who intends to 

block the progress of arbitration by refusing to 

appoint an arbitrator in circumstances where the 

Court has a residual jurisdiction to appoint one on 

his behalf, can not obtain a stay. The same result 

will apply in cases where the delay by the applicant 

is so great as to justify the inference that he does 

not really wish the arbitration to be effective.‖ 

(emphasis added) 

 

[60]     Further at page 482-483 the learned authors Mustill 

and Boyd (supra) reiterated as follows: 

 

―The grant or refusal of a stay does not necessarily 

amount to a final choice of the tribunal which is to 

determine the issues in the dispute. By virtue of its 
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residual jurisdiction, the Court has power to take a 

dispute back into its hands, where the conduct of 

the arbitration has run into difficulties. It also has 

power to modify the terms of any stay which it has 

granted.‖ 

 

[61]  Whilst it is too early a stage to gather any less than 

appropriate bona fide conduct on the part of the 

Defendant/Applicant, this Court under its broad discretion 

under section 10(2) AA 2005 is nevertheless empowered to 

impose conditions to ensure that ―the party seeking the stay 

will proceed expeditiously with the arbitration and to test the 

readiness and willingness of his intentions as noted by the 

learned authors Sundra Rajoo and WSW Davidson in ―The 

Aritration Act 2005‖ Sweet & Maxwell Asia 2007 at 

paragraph 10.11 at page 30. 

 

… 
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Pronouncement 

 

[65] I had therefore made an order that the present court 

proceedings be stayed and that the Defendant do proceed 

with arbitration within 30 days from the date for the order.”. 

 

[50] In the Supplementary Submission, I note that learned counsel for 

Keller had quoted part of the “Postscript” section of the judgment in 

FAMG Idaman Resources. For present purposes, it is instructive to 

refer to two paragraphs in that section as follows: 

 

 “[69]   The learned authors Mustill and Boyd (supra) at page 

483 has this reminder when an order for stay is made 

pending a reference to arbitration: 

 

―The order should always contain a liberty to 

apply. It provided a convenient means of 

enabling the Court to take the dispute back into 

its own hands, if the arbitration completely 
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breaks down or if a condition incorporated in 

the order is not complied with. Similarly, it 

enables the Court to vary the terms on which 

the stay was originally granted. The liberty also 

enables the Court to grant ancillary relief, such as 

an injunction, which the arbitrator has no power to 

award.‖ (emphasis added) 

 

[70] Administratively where file and case management is 

concerned, once a stay is granted pending reference to 

arbitration, the Writ action is considered disposed of. 

Therefore should the file or case be reactivated again 

because for some reasons the arbitration could not proceed, 

or that ―the arbitration agreement has become incapable of 

being performed‖ or that the conditions imposed under 

section 10(2) AA 2005 for the stay have not been complied 

with by the party or parties required by the Court to do so, 

the parties may apply to the Court to reinstate the case for 

continued hearing in the Court. That being the case, it 
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behooves that the parties cannot luxuriate and linger longer 

than necessary for to do so would saddle the Court with an 

old matter that had already been disposed of with the stay 

pending reference to arbitration on the understanding that 

the parties would proceed with all expeditious despatch with 

the arbitration which benefits the Defendant/Applicant had so 

ardently extolled.”. 

 

[51] I additionally note that Keller had cited the case of Gadang 

Engineering (supra) where Prasad Sandosham Abraham JC (later 

JCA and FCJ) had to determine the defendant‟s application for a stay 

of proceedings pending reference to arbitration under section 10 AA 

2005 and the plaintiff‟s application for summary judgement under O. 

14 of the Rules of the High Court 1980. His Lordship ultimately 

allowed the defendant‟s application on terms that “the arbitration for 

which the matter will be referred to must be completed within one 

year failing which the plaintiff be at liberty to proceed to court under 

encl. 18 for summary judgment on the said sum of RM33.9 million.”. 
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[52] I take cognizance that the Sessions Court, in making the 11.7.2018 

Order, did not – 

 

(a) impose any condition as it deemed fit pursuant to subsection 

10(2) AA 2005, which may well be due to the fact that neither 

party submitted or urged the Court to impose conditions as 

permitted by the said provision; and 

 

(b) contain an order for liberty to apply. 

 

[53] Nonetheless, a significant fact is that consequent to the 11.7.2018 

Order, the said Suit was not considered disposed. Instead, the 

Sessions Court fixed CM dates to keep the said Suit on the radar and 

so the issue of reactivating the file or the said Suit does not arise in 

this case. The very act of fixing monthly CM dates is indicative of the 

expectation of the Court that the reference to arbitration would be 

done expeditiously. 
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[54] Mr. Richard Kok also relied on the case of Bumi Armada Navigation 

(supra) to support his contention that arbitration ought to commence 

without any prolonged delay. That case, as highlighted by PMC‟s 

counsel, actually involves a deliberation of subsection 11(1) AA 2005 

concerning “Arbitration agreement and interim measures by High 

Court”. Wong Kian Kheong JC (as His Lordship then was) opined that 

an applicant for interim relief under that provision before the 

commencement of any arbitral proceedings should satisfy the Court 

of five matters, one of which is – 

 

  “[47]    … 

(a)  … 

… 

(e) arbitral proceedings should be commenced 

within a reasonable time. Any unreasonable 

delay in the commencement and/or conduct of 

arbitral proceedings may—  

(i) constitute an abuse of court process; and/or 
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(ii) oppress the party who is the subject matter 

of the interim relief….”. 

   

[55] The other authority cited by Mr. Richard Kok is Seloga Jaya (supra),  

where among the issues before the Supreme Court, were the 

questions whether the appellant contractor was ready and willing to 

refer the disputes to arbitration, and whether there was undue delay 

and/or lack of bona fides on the part of the appellant in applying for a 

stay under section 6 AA 1952 against the sub-contractor respondent. 

In relation to the former enquiry, Edgar Joseph Jr SCJ in delivering 

the judgment of the Court held at p 108 that – 

 

“It is clear law, scarcely needing any express authority, that 

for the grant of a stay, the applicant must demonstrate to the 

court by affidavit evidence (Piercy v Young at p 209) that 

both at the time when proceedings were commenced and to 

the time when the exercise of the court’s discretion is sought 

for the grant of a stay, that he is ready and willing to do all 

things necessary to the proper conduct of the arbitration. 
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The onus on the plaintiff is to satisfy the court, not so much 

that he has a right to continue, but that he ought to be 

allowed to continue the action….”, 

 

whilst in respect of the latter question, His Lordship said – 

 

 “This ground is intimately connected with ground (b), since, if 

the applicant for a stay is unable to satisfy the court that it is 

not his intention to use the arbitration clause as an engine of 

delay or indeed to frustrate altogether the resolution of the 

dispute, then obviously, in practice, it would be impossible 

for him to show that he is ready and willing to do all things 

necessary to the proper conduct of the arbitration. 

Conversely, when, as here, we have found that the 

contractor was at all material times so willing and able, the 

argument based on delay and lack of bona fides must lose 

its sting.”. 
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[56] Further, in the case of Muhammad Mohideen Nachiar (supra), the 

Madras High Court, in modifying the order of the Subordinate Judge 

from “adjourned sine die” to an adjournment for 1 year from the last 

order of adjournment said that –  

 

“It is the duty of the Court to see that the parties do not delay 

the disposal of the arbitration proceedings and to see that as 

far as possible they prosecute those proceedings.”. 

 

[57] In contrast, PMC naturally relied on the said Arbitration Notice as 

expressly evincing its intention to commence arbitration proceedings.  

 

[58] It is an established fact that the said Arbitration Notice came about 

after 3 CM were held in respect of the said Suit and following an 

undertaking given by PMC‟s solicitors at the third CM that a notice of 

arbitration will be served on Keller on or before 2.11.2018. Further, 

the said Arbitration Notice, which was sent vide PMC‟s letter dated 

1.11.2018, was replied by Keller vide letter dated 7.11.2018 stating 

that it is taking the position that the said Arbitration Notice is wrong 
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and therefore invalid. PMC did not respond to Keller‟s letter. At that 

point in time, it was still open to PMC to continue to communicate 

with Keller in the attempt to refer the matter to arbitration although 

Keller had filed the Setting Aside Application to which PMC filed its 

AIR on 22.11.2018 and written submissions were filed on 17.12.2018 

before the Setting Aside Application was heard and decided on 

19.12.2018. To my mind, PMC‟s conduct, seen in its totality, is not 

reflective of a genuine attempt at arbitration. 

 

[59] In addition, I am in agreement with the arguments advanced by Keller 

that, in view of the JID recorded against PMC on 24.1.2019, and 

there being no appeal or application to set aside the JID, this appeal 

is academic and devoid of merit. The Federal Court in the recent 

case of Bar Council Malaysia v. Tun Dato’ Seri Arifin Zakaria & Ors 

And Another Reference; Persatuan Peguam-Peguam Muslim 

Malaysia (Intervener) (supra) at p 145 in considering the general 

principle that the Court does not answer academic questions and the 

public law exception to that rule, took the following view: 
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“[63]     We agree with the Attorney General Chambers that 

the issues in the motion are academic and that a judgment 

need not be issued by this court. We reiterate the view that it 

is not the function of the courts to decide hypothetical 

questions which do not impact on the parties before them. 

This point was well put by the Lord Justice Clerk (Thomson) 

in Macnaughton v. Macnaughton Trustees [1953] SC 387, 

392:  

 

Our courts have consistently acted on the view that 

it is their function in the ordinary run of contentious 

litigation to decide only live, practical questions, 

and that they have no concern with hypothetical, 

premature or academic questions, nor do they 

exists to advise litigants as to the policy which 

they should adopt in the ordering of their affairs. 

The courts are neither a debating club nor an 

advisory bureau. Just what is a live practical 

question is not always easy to decide and must, 
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in the long run, turn on the circumstances of the 

particular case.  

(emphasis added) 

 

[64]  The above view was endorsed by Lord Scott of 

Froscoe in R (Rusbridge & Another) v. Attorney General 

[2004] 1 AC 357, who said that ―the valuable time of the 

courts should be spent on real issues.‖ The court does not 

act in vacuo nor does it act in vain. Shorn of the legal 

rhetoric, the fundamental purpose of the application was to 

ensure that the second and third respondents whose 

appointment have been alleged to be unconstitutional was to 

be removed from the position, or for them to vacate their 

position with immediate effect.”. 

 

[60] In the circumstances, the appropriate order to be made is to dismiss 

PMC‟s appeal with cost.  
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(B) PMC’s application to set aside & stay the Adjudication Decision 

in OS No. WA-24C-37-03/2019   

 

- Submissions by the parties 

 

[61] PMC submitted that the setting aside application is premised on 

O.92, r. 4 RoC 2012 where it would rely on the inherent jurisdiction of 

the Court to decide instead of section 15 CIPAA. 

 

[62] The main thrust of PMC‟s application is premised on the fact that the 

Adjudication Decision for payment of the adjudication amount ordered 

by the learned Adjudicator is uncertain and couched on declaratory 

terms, i.e. it is not a monetary decision. To the credit of learned 

counsel, extensive  research work was carried out where several 

non-local authorities were cited to support PMC‟s arguments viz. 

Vision Homes Ltd v Lancsville Construction Ltd [2009] EWHC 20142 

(TCC); Margulies Brothers Ltd v Dafnis Thomaides & Co (UK) Ltd 

[1958] 1 Lloyd‟s Rep 250; the Court of Appeal of Eastern Caribbean 

Supreme Court in the case of In the matter of Part VII and Part IX of 

the Arbitration Act, Cap 6 and another v LV Finance Group Limited 
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[2007] ECSJ No. 86 which endorsed the position of Margulies 

Brothers Ltd and cited with approval by Moore-Bick J in the English 

Court of Appeal case of Tongyuan (USA) International Trading Group 

v Uni-Clan Limited (Unreported 19 January 2001); and the book 

Adjudication in Construction Law, Informa Law, 2015 by Darryl Royce 

of Atkin Chambers. 

 

[63] Another argument put forth by PMC on yet another English authority 

in the case of Re Marshall and Dresser (1842) 3 QB 878; 12 LJQB 

104; 3 G&D 253 is that the Adjudication Decision issued by the 

learned Adjudicator is not final and is therefore inherently defective 

and should be set aside in common law.  

 

[64] Closer to home, PMC‟s counsel cited Vital Talent Sdn Bhd v 

Harmony Teamwork Construction Sdn Bhd [2017] MLJU 1160 to 

boost his contention that a decision subject to a condition i.e. for the 

submission of the Report, for which the learned Adjudicator has no 

jurisdiction to consider rendered the learned Adjudicator functus 

officio the moment he delivered the Adjudication Decision.  
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[65] As for the stay application, it was submitted that this Court should 

exercise its discretion to grant the application so as to allow the 

appeal process, which was then ongoing before the same Court to 

take its course. This submission was reinforced with the cases of 

View Esteem Sdn Bhd v. Bina Puri Holdings Bhd [2018] 2 MLJ 22 

and Skyworld Development Sdn Bhd v. Zalam Corp Sdn Bhd and 

other appeals [2019] MLJU 162. 

 

[66] Keller‟s submission touched on the purpose of CIPAA, the law on 

setting aside of Adjudication Decision and the four grounds raised by 

PMC which were not actually classified under any of the limbs as 

provided in section 15 CIPAA. There is no necessity for me to 

expound further on the said four grounds for reasons which will be 

obvious in the subsequent part of this judgment. 

 

[67] Keller‟s response to PMC‟s submission on the stay application is to 

allege that PMC is “blowing hot and cold” since on the one hand, 

PMC is contending that the JID rendered the Adjudication Decision 

unenforceable, whilst on the other hand, PMC is seeking a stay of the 
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Adjudication Decision because there is a purported ongoing 

arbitration. 

 

 

- Analysis and Findings by the Court 

 

[68] Sections 15 and 16 CIPAA govern the applications for setting aside 

and stay of an adjudication decision in the following terms: 

 

“15.    Improperly procured adjudication decision  

 

An aggrieved party may apply to the High Court to set aside 

an adjudication decision on one or more of the following 

grounds: 

 

(a) the adjudication decision was improperly 

procured through fraud or bribery; 

 

(b) there has been a denial of natural justice;  
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(c) the adjudicator has not acted independently or 

impartially; or  

 

(d) the adjudicator has acted in excess of his 

jurisdiction.”  

 

 “16.   Stay of adjudication decision  

 

(1)  A party may apply to the High Court for a stay of 

an adjudication decision in the following 

circumstances: 

 

(a) an application to set aside the adjudication 

decision under section 15 has been made; 

or  
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(b) the subject matter of the adjudication 

decision is pending final determination by 

arbitration or the court.  

 

(2) The High Court may grant a stay of the 

adjudication decision or order the adjudicated 

amount or part of it to be deposited with the 

Director of the KLRCA or make any other order 

as it thinks fit.”.  

 

[69] Upon reading the OS, it is immediately apparent that apart from the 

reference to sections 13(c), 15(b) and 15(d) and subsection 16(1) 

CIPAA in the intitulement, PMC did not indicate the specific grounds 

under section 15 CIPAA that forms the basis of its application to set 

aside the Adjudication Decision in the body of the OS. 

 

[70] In paragraphs 4 and 16 of PMC‟s AIS (Enclosure 2), its Director 

averred that – 
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“4.  Saya mengikrar afidavit ini untuk menyokong saman 

pemula ini untuk mengetepikan Keputusan Adjudikasi 

bertarikh 10.12.2018 yang disampaikan dalam 

prosiding adjudikasi no. AIAC/D/ADJ-1853-2018 

menurut seksyen 15 Akta Pembayaran & Adjudikasi 

Industri Pembinaan 2012 (―CIPAA‖), Aturan 92 

Kaedah 4 dan Aturan 69A kaedah 3 Kaedah-Kaedah 

Mahkamah 2012 dan untuk menggantung 

pelaksanaan Keputusan Adjudikasi kepada seksyen 

16(1) CIPAA dan Aturan 69A Kaedah 4 Kaedah-

Kaedah Mahkamah 2012. 

 

… 

 

16.  Saya menyatakan bahawa, atas nasihat peguamcara 

Plaintif, bahawa awad adjudikasi 10.12.2018 adalah 

tidak boleh dikuatkuasakan dan harus diketepikan 

atas sebab-sebab berikut: 
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(a) Atas nasihat peguamcara Plaintif, saya 

sesungguhnya percaya dan menyatakan bahawa 

kemasukan perintah ingkar pliding di 

Mahkamah Sesyen Kuala Lumpur merupakan 

keputusan muktamad Mahkamah terhadap 

pertikaian dan kausa untuk jumlah RM 

879,097.95 dan 5% iaitu kausa dan pertikaian 

dalam adjudikasi; 

 

(b) Atas nasihat peguamcara Plaintif, saya 

sesungguhnya percaya dan menyatakan bahawa 

adjudicator tidak membuat pencarian fakta yang 

penuh dan juga telah mengeluarkan satu awad 

yang tidak boleh dikuatkuasakan atas sebab ia 

mempunyai satu syarat iaitu Defendan patut 

mengeluarkan satu laporan sauh tanah de-

stressing yang disahkan oleh jurutera pakar yang 

mempunyai sijil pengamalan sebelum mereka 

boleh dapat bayaran penuh; dan 
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(c) Atas nasihat peguamcara Plaintif, saya 

sesungguhnya percaya dan menyatakan bahawa 

adjudikator dalam adjudikasi awad bertarikh 

10.12.2018 telah membuat satu keputusan 

bahawa Defendan patut mengeluarkan satu 

laporan sauh tanah de-stressing yang disahkan 

oleh jurutera pakar yang mempunyai sijil 

pengamalan. Saya menyatakan bahawa 

sehingga hari ini, satu laporan sauh tanah de-

stressing yang disahkan oleh jurutera pakar yang 

mempunyai sijil pengamalan belum disampaikan 

oleh Defendan.” 

[emphasis added] 

 

[71] However, in his Written Submissions, learned counsel for PMC 

submitted that the setting aside application is premised on the 

inherent powers of the Court as provided under O. 92, r. 4 RoC 2012 

rather than any of the specific grounds enumerated under section 15 

CIPAA.  
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[72] O. 92, r. 4 RoC 2012 states that “For the removal of doubt it is hereby 

declared that nothing in these Rules shall be deemed to limit or affect 

the inherent powers of the Court to make any order as may be 

necessary to prevent injustice or to prevent an abuse of the process 

of the Court.”. Cases which have discussed the meaning and nature 

of the Court‟s inherent powers as well as the application of the said 

provision are in abundance. For present purposes, I merely need to 

refer to the decisions in Tan Beng Sooi v Penolong Kanan Pendaftar 

(United  Merchant Finance Bhd, intervener) [1995] 2 MLJ 421; SBSK 

Plantations Sdn Bhd v Dynasty Rangers (M) Sdn Bhd [2002] 1 MLJ 

326; MBf Finance Bhd v Sri-Hartamas Development Sdn Bhd [1992] 

1 CLJ 160; [1992] 3 CLJ 55 (Rep); Mikien Sdn Bhd v Woolley 

Development Sdn Bhd [2008] 1 MLJ 823 and The Royal Selangor 

Golf Club v Pentadbir Tanah Wilayah Persekutuan Kuala Lumpur 

[2012] 5 MLJ 364; [2012] 3 CJ 293 which have held, inter alia, that 

the inherent jurisdiction of the Court under this rule is a procedural 

rule and is not intended to alter substantive rights, and where the 
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relevant statute contains provisions making available sufficient 

remedies, the Court will  not invoke its inherent powers. 

 

[73]   Apart from that, there is also ample authorities which have clearly laid 

down the principle that the power of the Court to set aside the 

decision of an adjudicator is circumscribed by statute in section 15 

CIPAA. That section provides limited grounds on which an 

adjudicator‟s decision may be set aside (refer, inter alia, to the 

judgments in Guangxi Dev & Cap Sdn. Bhd. v. Sycal Bhd & Another 

Appeal [2019] 1 CLJ 592; Bauer (M) Sdn Bhd v Jack-In Pile (M) Sdn 

Bhd and another appeal [2018] 4 MLJ 640; Bina Puri Construction 

Sdn Bhd v Hing Nyit Enterprise Sdn Bhd [2015] 8 CLJ 728; and 

Martego Sdn Bhd v Arkitek Meor & Chew Sdn Bhd and Another 

Appeal [2018] 4 MLJ 496).  

 

[74] In light of the foregoing, the submission by PMC‟s counsel, by itself, 

is a clear indication that the application ought to be dismissed in 

limine since the substantive right of a party aggrieved by an 

adjudication decision to apply to set aside such a decision is provided 
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in section 15 CIPAA. Therefore, PMC‟s application must be based on 

any of the four limbs in paragraphs (a) – (d) of section 15 CIPAA and 

no other. To allow a setting aside application of an adjudication 

decision to be mounted by recourse to O. 92, r. 4 RoC 2012 would be 

contrary to the law. 

 

[75] As regards the stay application, PMC avers that the Adjudication 

Decision, if already enforced, should be stayed pending the resolution 

of the arbitration proceedings. In view of the finding of this Court in 

Civil Appeal No. WA-12AC-1-/01/2019, inter alia, that the said 

Arbitration Notice is a false attempt at arbitration, there is no merit in 

the stay application and thus, it was dismissed with cost. 

 

 

(C) Keller’s application for enforcement of the Adjudication 

Decision in OS No. WA-24C-23-02/2019  

 

[76] Even though Keller did not lodge an appeal against the decision of 

this Court, for the sake of completeness I shall provide my reasons 

for dismissing Keller‟s aplication. 
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- Submissions by the parties 

 

[77] Keller relied on sections 13 and 28 CIPAA and the judgment in Teguh 

Wiramas Sdn Bhd v Thien Seng Chan Sdn Bhd and another 

application [2017] MLJU 633 to convince this Court that since the 

ground relied upon by PMC i.e. that the dispute has been finally 

decided by the Sessions Court and thus the Adjudication Decision is 

no longer binding, is not a ground which is expressly provided under 

section 13(c) CIPAA, and none of the conditions in paragraphs (a) 

and (b) of section 13 CIPAA arises, Keller is entitled to enforce the 

Adjudication Decision. 

 

[78] PMC countered the argument by submitting that for as long as the 

JID on the very same subject matter as the Adjudication Decision 

exists, and unless and until PMC‟s appeal is allowed, there is a final 

determination by the Sessions Court on the subject matter of the 

dispute pursuant to section 13(c) CIPAA that supersedes and renders 

the Adjudication Decision unenforceable by this Court.  
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[79] PMC‟s counsel further submitted that based on the following passage 

from the judgement of the Court of Appeal in Inai Kiara Sdn Bhd v. 

Puteri Nusantara Sdn Bhd [2019] 2 CLJ 229 at p 238, the final 

determination by the Sessions Court is tantamount to a “prohibition to 

the grant of the order” for enforcement of the Adjudication Decision 

sought by Keller: 

 

“[25] From a reading of CIPAA 2012, in particular, ss. 13, 

15, 16, 27 and 31, it is plain that though s. 28 vests the High 

Court with discretionary power, it does not extend to 

requiring the applicant to show that there are no grounds for 

setting aside the adjudication decision under s. 15. All that 

the applicant needs to do is to satisfy the High Court that 

there is an adjudication decision that has been rendered in 

the applicant’s favour, that there has been non-payment of 

the adjudicated sum by the date specified in the adjudication 

decision, and that there is no prohibition to the grant of the 

order that is sought. 
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[26] By this, we mean that the adjudication decision has not 

been set aside or stayed, that there is no written settlement 

of the subject matter between the parties, or that there is no 

final decision rendered on the payment claim, whether made 

in arbitration or by a court of law. Once these matters are 

established as matters of fact, the order to enforce ought to 

be granted. When making the order, the High Court may 

also make appropriate orders in respect of the whole or part 

of the adjudicated sum including make orders on interest – 

see sub-s. 28(2).”. 

 

 

[80] Hence, it was contended that only if PMC‟s appeal is allowed, such 

that the JID is no longer in effect, would the prohibition against the 

grant of an order to enforce the Adjudication Decision be lifted. It 

would also be incongruous and absurd for the JID to remain in effect 

and at the same time for this Court to grant an order to enforce the 

Adjudication Decision under section 28 CIPAA. This would be 

duplicitous and an abuse of process as Keller could then enforce 
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double-payment on the same subject matter by virtue of the JID and 

the Adjudication Decision and thereby be unjustly enriched.  

 

 

- Analysis and Findings by the Court 

 

[81] The relevant provisions in this regard are sections 13 and 28 CIPAA 

which are quoted below for ease of reference: 

 

“13. Effect of adjudication decision 

 

The adjudication decision is binding unless –  

  

(a) it is set aside by the High Court on any of the 

grounds referred to in section 15;  

 

(b) the subject matter of the decision is settled by a 

written agreement between the parties; or  
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(c) the dispute is finally decided by arbitration or the 

court.”  

 

“28. Enforcement of adjudication decision as 

judgment 

 

(1) A party may enforce an adjudication decision by 

applying to the High Court for an order to enforce 

the adjudication decision as if it is a judgment or 

order of the High Court.  

 

(2) The High Court may make an order in respect of 

the adjudication decision either wholly or partly 

and may make an order in respect of interest on 

the adjudicated amount payable.  

 

(3) The order made under subsection (2) may be 

executed in accordance with the rules of 
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execution of the orders or judgment of the High 

Court.”.  

 

[82] I would think that in light of the aforementioned findings and 

conclusion in respect of PMC‟s appeal, the fate of Keller‟s 

enforcement application is sealed. As such, it is suffice for me to say 

that I agree with PMC‟s submission that, on the peculiar facts of this 

case, there is a prohibition to the grant of the Order sought by Keller 

because there is a final decision rendered on the payment claim by 

way of the JID recorded against PMC on 24.1.2019.  

 

[83] There can only be enforcement of either the Adjudication Decision or 

the JID, and flowing from the decision of this Court as regards PMC‟s 

appeal, the JID is a final determination of the dispute between the 

parties. Keller‟s application for enforcement must therefore be 

dismissed with cost. 
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Conclusion 

 

 

[84] Based on the above considerations, PMC‟s appeal against the 

11.7.2018 Order by the Sessions Court was dismissed with cost. This 

in effect means that the JID entered against PMC on 24.1.2019 

remains intact and consequently, the applications sought by the 

parties, namely the application by PMC to set aside, and for a stay of, 

the Adjudication Decision and the application by Keller for 

enforcement of the same, have to be dismissed with cost. 

 
                                                                                                               

Dated: 23 October 2019 
 
 
 

 

 

 

(ALIZA SULAIMAN) 
Judicial Commissioner 
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High Court 
Kuala Lumpur 
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