
 

IN THE HIGH COURT OF MALAYA AT KUALA LUMPUR 

(COMMERCIAL DIVISION) 

ORIGINATING SUMMONS NO WA- 24NCC-289-07/2020  

 

In the matter of Shareholders 

Agreement dated 23.12.2008  

 

AND 

 

In the matter of the registration of 

the concluded sale of 431,908 units 

of Tune Talk Sdn Bhd shares from 

Jason Jonathan Lo to Padda Gurtaj 

Singh 

 

BETWEEN 

 

PADDA GURTAJ SINGH 
[Passport No.:  K0031196E]      ….  PLAINTIFF  

    

AND 

 

1. TUNE TALK SDN BHD 

[Company No.:  200601001210 (720957-V)] 

 

2. TRICOR CORPORATE SERVICES SDN BHD 

[Company No.:  779773-H] 
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3. REBECCA KONG SAY TSUI  
       [NRIC No.:  710112-06-5164]                      ….  DEFENDANTS  

 

GROUNDS OF JUDGMENT 

         

Introduction 

 

[1]   This Originating Summons (“OS”) is filed by the Plaintiff  against the 

Defendants to compel the Defendants to register the transfer of 431,908 

units of ordinary shares of Tune Talk Sdn Bhd (“the  431,908 Shares”)  and 

issue new share certificates to the Plaintiff.   

 

[2]  This judgment concerns Enclosure 7 which is the 1st Defendant’s 

application made pursuant to Section 10 of the Arbitration Act, 2005 (“AA 

2005”), Order 69 Rule 10 of the Rules of Court 2012 and/or inherent 

jurisdiction of the Court to stay proceedings herein pending arbitration as 

contained in Clause 16 of the Shareholders Agreement dated 23 December 

2008 (“SHA”).  

 

Background facts  

 

[3]  The salient facts have been set out in the affidavits relating to this 

matter. 

 

[4]  Tune Talk Sdn Bhd is the 1st Defendant (interchangeably referred to as 

“the Company”) herein whilst the 2nd and 3rd Defendants, Tricor Corporate 
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Services Sdn Bhd and Rebecca Kong Say Tsui are the company secretarial 

entity and registered company secretary respectively for the Company.  

 

[5]  The Plaintiff bought the 431,908 Shares in the Company from another 

shareholder, Jason Jonathan Lo (“J Lo”): 

 

(a) on 4.1.2020, J Lo instructed Ms Suzanna Tai of the 2nd 

Defendant, to offer the 431,908 Shares to the Plaintiff in 

accordance with the Shareholders Agreement; 

 

(b) on 8.1.2020, the Company sent a letter to the Plaintiff to inform 

him that J Lo has offered to sell him the 431,908 Shares; and  

 

(c) on 7.2.2020, the Plaintiff, via his solicitors, submitted the 

executed documents and payment to purchase the 431,908 

Shares. 

 

[6]  The Defendants refused or failed to register the transfer of the 431,908   

Shares   since 10.6.2020 when the transfer form duly stamped and share 

certificates for the 431,908 Shares were sent to them hence the OS was 

filed.  

 

[7]  The Company took the position that neither the Board of the Company 

or the Company Secretary’s Group are in a position to register the transfer 

until the controversy over the objection taken by Celcom Celcom Axiata 

Berhad (“Celcom”), a party to the SHA, in relation to the transfer of the 
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remaining shares held by J Lo in the 1st Defendant being the 431,908 Shares 

has either been amicably resolved or determined through arbitration. 

 

1st Defendant’s grounds for a stay pending arbitration  

 

[8]  The 1st Defendant’s stay application cited the following reasons: 

 

(i) The Plaintiff, J Lo, Celcom and the 1st Defendant are among the 

parties to the SHA; 

 

(ii) The SHA regulates the relationship of shareholders of the 1st 

Defendant and Clause 16 sets out the arbitration agreement as 

follows:  

 

“16.1 If any controversy, claim or dispute arises out of or in relation 

to this Agreement (including any question regarding its existence, 

validity or termination) or with respect to any breach thereof, the 

Parties shall seek to resolve the matter amicably through 

discussions between the Parties or by way of mediation.  Only if the 

Parties fail to or compromise within sixty (60) days from the date of 

written notice of dispute, the aggrieved Party shall seek arbitration 

as set forth in this Clause 16. 

 

16.2 Any such controversy, claim or dispute shall be finally settled 

by arbitration by the Regional Centre for Arbitration Kuala Lumpur 

(“RCAKL”) in accordance with the UNCITRAL Rules. 
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16.3 The number of arbitrator shall be one (1), to be mutually 

agreed upon by the parties, failing which the arbitrator shall be 

appointed by the Director of the RCAKL. 

 

16.4 All arbitration proceedings shall take place at the RCAKL, in 

accordance with the Rules of the RCAKL and the language to be 

used in the arbitral proceedings shall be English.  The decision of 

the arbitrators is final and is binding on the Parties and the Parties 

agree to exclude any right of application or appeal to any courts of 

competent jurisdiction in connection with any question of low arising 

in the course of the arbitration or in respect of any award made.” 

 

(iii) The 1st Defendant maintained that there is a controversy because 

of an objection taken by Celcom in relation to the transfer of the 

remaining shares held by J Lo in the 1st Defendant being the 

431,908 Shares as evidenced by: 

 

(a) Celcom’s letter dated 5.2.2020 – Celcom wrote to the 

Company that: 

 

(i) it takes objection to the second round of Right of First 

Refusal (“2nd ROFR”) of Mr Jason’s remaining shares 

available (“Remaining Shares”) offered only to Mr 

Padda Gurtaj on 8 January 2020, 

 

(ii)    Celcom and other shareholders “shall be entitled to 

be offered the Remaining Shares during the 2nd 

ROFR process”.  
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(b) Celcom’s letter dated 11.2.2020 to the Company that it 

maintains the position, “in particular that it is entitled to be 

offered with a pro-rata proportion of the available remaining 

shares of Mr Jason Lo in Tune Talk Sdn Bhd which were not 

offered to us and not accepted by other shareholders during 

the first round of the rights of first refusal process”. 

 

(c) Celcom’s solicitors dated 2.3.2020 to the plaintiff’s solicitors 

where Celcom maintains that: 

 

(i) “such due process as established under the 

shareholders agreement dated 23 December 2008 

(“SHA”) must be observed by all parties thereto in 

relation to any proposed transfer of shares by a 

shareholder of Tune Talk Sdn Bhd (“Company”).  In 

the case of Mr Jason Lo (“Jason”), due process 

required that our client be (a) duly notified of any offer 

for sale of the available remaining shares of Jason in 

the Company which were not accepted by other 

shareholders during the first round of the rights of first 

refusal process (“Jason’s Remaining Shares”) and 

(b) duly offered a pro-rata proportion of Jason’s 

Remaining Shares.  We have explained during the 

meeting that as neither (a) nor (b) had occurred and 

our client had not waived the requirement for both, 
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there has accordingly been a failure by the relevant 

parties to observe such due process...”; and  

 

(ii) “.... your client’s recognition of the SHA’s due 

process as highlighted above would be a necessary 

first step towards being any eventual progress 

between our respective clients on such matters.” 

 

(iv) There are allegations made by the Plaintiff against Celcom of 

absence of bona fides and disruptive conduct and the like as 

asserted in the Plaintiff’s 1st and 2nd Affidavit;  

 

(v) That the controversy has not been resolved between the Plaintiff 

and Celcom with the result that neither the Board of the Company 

or the Company’s Secretary are in a position to act further until 

that controversy has either been amicably resolved or 

determined through arbitration; 

 

(vi) The Plaintiff was informed on 22.6.2020 that the Company 

cannot act further pending the shareholders concerned, namely 

Jason, Gurtaj and Celcom, to agree on a position with respect of 

the objections raised by Celcom; 

 

(vii) The Court must stay the OS as the present case falls within the 

ambit of s. 10(1) of AA 2005 as: 
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(a) there subsist an agreement to arbitrate in Clause 16 of the 

SHA; 

 

(b) the 1st Defendant had not taken any steps in the 

proceedings prior filing enc. 7;  

 

(c) the arbitration agreement is not null and void, inoperative 

or incapable of being performed; and  

 

(d) the Plaintiff’s claim that the Company and the Company 

Secretary’s Group have unlawfully failed, neglected and 

refused to register the Shares is the subject envisaged in 

the Arbitration Agreement. 

 

Plaintiff’s objections to the stay application   

 

[9]  The Plaintiff contends that the 1st Defendant’s reasons for refusing to 

register the transfer of the   431,908 Shares are not valid excuses for a stay 

pursuant to s. 10 AA 2005 because there is no controversy, dispute or 

difference as between the Plaintiff and Celcom or even as between the 1st 

Defendant as arising under the SHA because: 

 

(i) firstly, neither the Plaintiff, Celcom nor the 1st Defendant has issued 

a written notice of dispute pursuant to Clause 16.1 SHA against 

each other; and 
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(ii) secondly, the Defendants are agents for J Lo, the Transferor, and 

pursuant to section 164 of the Contracts Act 1950 are bound to 

register the   431,908 Shares in the Plaintiff’s name. 

 

[10] The Plaintiff further contends there is no valid legal reason for the 

Defendants’ refusal to register the transfer of the shares since both the 

Plaintiff and J Lo have concluded the sale and purchase of the 431,908 

Shares, executed the transfer forms, exchanged the share certificates with 

the purchase price.  All that is left is for the Defendants to register the transfer 

of the   431,908 Shares to the Plaintiff.  

 

[11]  The Plaintiff emphasized that the 1st Defendant’s grounds for a stay is 

that there is a controversy not between the 1st Defendant and the Plaintiff but 

because of an alleged controversy between the Plaintiff and Celcom. 

 

[12]  On the first point, the Plaintiff elaborated that there is no dispute, claim 

or controversy between Celcom and him for these reasons: 

 

(a) a difference of opinion between the Plaintiff and Celcom with 

regards to the latter’s entitlement has not escalated to the level 

of a “controversy, dispute or claim” or a “breach” under the SHA; 

 

(b) neither the Plaintiff nor Celcom has issued any written notice of 

dispute as required under Clause 16 of the SHA to activate the 

dispute resolution proceedings contained in Clause 16.1; the 

Plaintiff posited that such a notice has two purposes: firstly to 

crystallize the controversy, claim or dispute or breach for 
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discussion or mediation between the relevant shareholders and 

secondly to set a deadline of 60 days for the shareholders to 

come to an amicable settlement. According to the Plaintiff, it is 

only after the lapse of that 60-day period can parties refer their 

controversy, claim, dispute, or breach to arbitration. 

 

(c) Celcom has not been issued with any notice of offer for J Lo’s 

remaining shares by the Defendants; 

 

(d) Celcom has not demanded to be issued with a notice of offer for 

the purchase of J Lo’s shares; 

 

(e) Celcom has to date taken no action whatsoever to enforce its 

alleged right to purchase J Lo’s shares; 

 

(f) Celcom has resolutely refused to respond and confirm whether it 

would purchase J Lo’s shares if it were offered; 

 

(g) The Defendants are using the exchange of views between the 

Celcom and the Plaintiff as an excuse not to register the transfer 

of shares as between J Lo and the Plaintiff after the sale and 

purchase between them has been completed. 

 

[13]  On the second point, the Plaintiff elaborated that: 

 

(i)     On 7.2.2020, the Plaintiff accepted the offer of sale of shares 

from JJL and submitted to the Defendants the Form of 
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Acceptance executed, the Form of Acceptance and 

Acknowledgment and a cheque for the entire purchase price, the 

Defendants refused to give the cheque to J Lo and complete the 

sale and purchase process; 

 

(ii)    Due to the Defendants refusal to process the purchase of the 

431,908 TTSB Shares by the Plaintiff from J Lo, the Plaintiff and 

J Lo completed the sale without the Defendants facilitation 

pursuant to Clause 9.9 of the SHA which reads as follows:  

 

“9.9 All transfers between the Shareholders, whether pursuant to 

this Clause or any other provisions of this Agreement, shall be 

effected by the Transferor selling as a beneficial owner free and 

clear of all liens, charges and encumbrances and together with all 

rights attaching thereto.  Upon completion the Transferor shall 

deliver to the transferee duly executed transfers in respect of the 

Shares transferred in favour of the transferred together with the 

relevant share certificates against payment by the transfer of the 

price due in respect thereof.  If the Transferor shall fail to deliver 

such transfers, it hereby irrevocably appoints the transferee its 

attorney with full power to execute, complete and deliver in its 

name, and on his behalf, the necessary transfer upon that 

forthwith upon execution and registration, the transferee shall 

make the payment or payments due in respect thereof to the 

Transferor.” [Emphasis added] 

 

[14] According to the Plaintiff, Clause 9.9 does not envisage any issue with 

the registration and assumes that will happen as a matter of course by the 

Defendants and the Defendants reliance on a non-existent “controversy, 
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dispute or claim” purportedly from Celcom to refuse the registration of the 

431,908 Shares to the Plaintiff is mala fides, without basis in law and a clear 

attempt to frustrate the sale and purchase of the 431,908 Shares. 

 

[15] The Plaintiff argued that the Defendants are agents for the transacting 

shareholders as set out in the 3rd sentence of Clause 9.2 SHA, which reads 

as follows: “The Transfer Notice shall constitute the Company the agent of 

the Transferor for the sale of the Relevant Shares as herein provided:” and 

pursuant to s. 164 of the Contracts Act, the Defendants must carry out J Lo’s  

instructions i.e. complete the registration of the sale.  S.164 of the Contracts 

Act 1950 reads: 

 

“164. An agent is bound to conduct the business of his principal according 

to the directions given by the principal, or, in the absence of any such 

directions, according to the custom which prevails in doing business of the 

same kind at the place where the agent conducts the business.  When the 

agent acts otherwise, if any loss be sustained, he must make it good to his 

principal, and if any profit accrues, he must account for it.” [Emphasis added] 

 

[16]  The Plaintiff further argued that the Tindak Murni decision should be 

distinguished on the facts as firstly, it was a construction contract claim in 

which judgment in default was obtained whereas the present case  involved 

a completed sale and purchase of shares that occurred pursuant  to the SHA 

which the Defendants refused to register, the Defendants being agents to 

the contracting shareholders; secondly, the arbitration clause referred to in 

Tindak Murni is a construction contract between Employer and Contactor; in 

the present case it is between shareholders with a common interest in the 

ownership and management of the 1st Defendant; and thirdly, in Tindak 
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Murni, there is no requirement for the disputing parties to resolve their 

dispute or differences amicably prior to initiating arbitration.   

 

Plaintiff’s rebuttal  

 

[17]  The Plaintiff countered that there is obviously a controversy or dispute 

and postulated that the non-existence of a notice of dispute or fulfillment of 

the condition precedent to arbitration is irrelevant in determining whether 

there is a dispute, claim or controversy and cited: 

 

 (i) Gadang Engineering (M) Sdn Bhd v Bluwater Developm 

entsBerhad  [2010] MLJU 367 where the meaning of dispute was 

examined and   Dr Prasad Abraham JC ( later FCJ) agreed with 

Saville in Hayter Nelson [1990] Vol. 2 Lloyd's Law Reports 

particularly at Pg 268 to 269:  

 

“…The proposition must be that if a claim is indisputable then it 

cannot form the subject of a "dispute" or "difference" within the 

meaning of an arbitration clause. If this is so, then it must follow that 

a claimant cannot refer an indisputable claim to arbitration under 

such a clause; and that an arbitrator purporting to make an award 

in favour of a claimant advancing an indisputable claim would have 

no jurisdiction to do so. It must further follow that a claim to which 

there is an indisputably good defence cannot be validly referred to 

arbitration since, on the same reasoning, there would again be no 

issue or difference referable to arbitration. To my mind such 

propositions have only to be stated to be rejected – as indeed they 

were rejected by Mr. Justice Kerr (as he then was) in The M. 

Eregli [1981] 2 Lloyd's Rep.169, in terms approved by Lords 



14 
 

Justices Templeman and Fox in Ellerine v. Klinger (sup.) As Lord 

Justice Templeman put it (at p. 1383):- 

 

There is a dispute until the defendant admits that the sum is due 

and payable. 

 

In my judgment in this context neither the word "disputes" nor the 

word "differences" is confined to cases where it cannot then and 

there be determined whether one party or the other is in the right. 

Two men have an argument over who won the University Beat 

Race in a particular year. In ordinary language they have a 

dispute over whether it was Oxford or Cambridge. The fact that 

it can be easily immediately demonstrated beyond any doubt 

that the one is right and the other is wrong does not and cannot 

mean that that dispute did not in fact exist. Because one man 

can be said to be indisputably right and the other indisputably 

wrong does not, in my view, entail that there was therefore 

never any dispute between them…” [emphasis added]. 

 

(ii)   The case of Cosmos Infratech Sdn Bhd v Melati Evergreen Sdn 

Bhd & Ors [2019] 1 LNS 1685 where the arbitration clause 

provided that any dispute or difference is to be settled through 

the advice of an independent expert and if the dispute is not 

settled through such advice, it will be referred to arbitration. Lim 

Chong Fong J considered the applicability of section 10(1) of the 

2005 Act in the context of the two-tiered dispute resolution clause 

and held:   

 

“[22] Consequently and since there is a valid arbitration agreement, 

I find and hold that it is immaterial if the right to commence 
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immediate arbitration has not yet accrued due to the non-fulfilment 

of a condition precedent to arbitration such as having prior mediated 

the dispute or referred to an independent expert for advise and 

resolution of the dispute as provided in clause 31 of the LOA here.”   

 

(iii) PBJV Group Sdn Bhd & Anor v PRPC Utilities and Facilities Sdn 

Bhd [2020] MLJU 1159 where Lim Chong Fong J allowed a stay 

application although the arbitration agreement required the 

issuance of a notice of dispute prior referring the matter to 

arbitration.  

 

This Court’s Determination  

 

[18] Section 10 (1) AA 2005 states: 

 

 “A court before which proceedings are brought in respect of a matter which is the 

subject of an arbitration agreement shall, where a party makes an application before 

taking any other steps in the proceedings, stay those proceedings and refer the 

parties to arbitration unless it finds that the agreement is null and void, inoperative 

or incapable of being performed.” 

 

[19]  The scope and application of s. 10 (1) AA 2005 is well settled. 2 

authoritative decisions of the Federal Court made this clear:  

 

(i) Tindak Murni Sdn Bhd v Juang Setia Sdn Bhd and another 

appeal [2020] 3 MLJ 545 where Nallini  Pathmanathan FCJ, 

delivered  the judgment of the Court and held: 
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“[53]  With respect this contention is flawed and affords no answer 

to the employer’s application to have the dispute referred 

to arbitration for the following reasons: 

 

(a) under s 10 of the Arbitration Act 2005 as it presently stands, 

there is no question of the court entering into the arena of 

whether or not a ‘dispute’ subsists between the parties. The 

role of the court is simply as set out in s 10, which we have 

explained in extenso above. 

 

This is borne out, inter alia, by the decision of the Court of Appeal, 

as comprehensively explained by Anantham Kasinather JCA 

in TNB Fuel Services Sdn Bhd v China National Coal Group 

Corp [2013] 4 MLJ 857; [2013] 1 LNS 288. His Lordship compared 

the present version of s 10(1) of the Arbitration Act 2005 with the 

earlier version of the section and stated: 

 

24. The present form of s 10 of the Arbitration Act 2005 is the result 

of the amendment to that section which came into force on 1st July 

2011 (Act A1395). It is generally accepted that the effect of the 

amendment is to render a stay mandatory unless the agreement is 

null and void or impossible of performance. The Court is no longer 

required to delve into the facts of the dispute when considering an 

application for stay … [Emphasis added.] 

 

The position stated above is therefore trite, namely that the 

court is not to enquire or investigate whether there subsists a 

dispute warranting referral to arbitration. That is a matter for 

the consideration and determination of the arbitral tribunal. 
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Prior to the amendment to s 10 the courts expended considerable 

time and effort in determining whether a ‘dispute’ subsisted by virtue 

of the earlier wording of s 10: 

 

(1) The court before which proceedings brought in respect of 

a matter which is the subject matter of 

an Arbitration Agreement shall, where party makes an 

application before taking any other step in the 

proceedings, stay those proceedings and refer the parties 

to arbitration unless it finds: 

 

(a) that the agreement is null and void, inoperative or 

incapable of being performed; or 

 

(b) that there is in fact no dispute between the parties with 

regard to the matters to be referred. (Emphasis 

added.) 

 

(See for example Tjong Very Sumito and others v Antig Investments 

Ptd Ltd [2009] 4 SLR 732; [2009] SGCA 41 which stated that ‘if it 

was at least arguable that the matter is the subject of 

the arbitration agreement, then a stay of proceedings should be 

ordered … it is only in the clearest of cases that the Court ought to 

make a ruling on the inapplicability of an arbitration agreement’. 

This resulted in the courts undertaking an exercise of determining 

whether a dispute existed between the contracting parties).” 

 

(ii) Press Metal Sarawak Sdn Bhd v Etiqa Takaful Berhad [2016] 9 

CLJ 1, where Ramly Ali FCJ, delivering the judgment of the Court 

held: 
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“[32] The clear effect of the present s. 10(1) of the 2005 Act is to 

render a stay mandatory if the court finds that all the relevant 

requirements have been fulfilled; while under s. 6 of the repealed 

1952 Act, the court had a discretion whether to order a stay or 

otherwise. 

 

[33] What the court needs to consider in determining whether to 

grant a stay order under the present s.10(1) (after the 2011 

Amendment) is whether there is in existence a 

binding arbitration agreement or clause between the parties, which 

agreement is not null and void, inoperative or incapable of being 

performed. The court is no longer required to delve into the details 

of the dispute or difference. (see TNB Fuel Services Sdn 

Bhd (supra)). In fact the question as to whether there is a dispute in 

existence or not is no longer a requirement to be considered in 

granting a stay under s. 10(1). It is an issue to be decided by the 

arbitral tribunal”. 

 

[20] The Federal Court in Press Metal Sarawak at page 443, affirmed a 

liberal and commercial approach to construing the scope of arbitration 

agreements: 

 

"[91] In determining what is the dispute or difference the parties intended to submit 

to arbitration, the arbitration clause ought to be interpreted widely based on its 

express terms and the intention of the parties, taking into consideration the 

commercial reality and the purpose for which the contract or agreement was made. 

A proper approach to construction requires the court to give effect, so far as the 

language used by the parties in the arbitration clause will permit, to the commercial 
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purpose of the arbitration clause. This principle was adopted in Fiona Trust & 

Holding Corporation & Ors v. Privalov & Ors [2007] 4 All ER 951.” 

 

[21]  As to what comprises an arbitration agreement is set out in Section 9 

AA2005: 

 

“9 Definition and form of arbitration agreement 

 

(1) In this Act, ‘arbitration agreement’ means an agreement by the parties 

to submit to arbitration all or certain disputes which have arisen or 

which may arise between them in respect of a defined legal 

relationship, whether contractual or not. 

 

(2) An arbitration agreement may be in the form of an arbitration clause 

in an agreement or in the form of a separate agreement. 

 

(3) An arbitration agreement shall be in writing. 

 

[22]  The sole issue in connection with enc. 7 is whether the matter in respect 

of which the plaintiff brings these court proceedings any part of the subject 

of Clause 16 of the SHA? S. 10(1) AA2005 applies where the proceedings 

in this court are "in respect of a matter which is the subject of an arbitration 

agreement".  This means that if the court proceedings are not in respect of a 

matter which is the subject of the arbitration agreement, then the court has 

no jurisdiction under s.10(1) to order a stay.  

 

[23] This requires the court to identify what is the substance of the dispute or 

controversy in this litigation. 
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[24] The 1st Defendant bears the burden of proving that there exist a valid 

and binding agreement whilst the Plaintiff bears the burden of proving that 

the arbitration agreement is null and void, inoperative or incapable of being 

performed.  

 

[25] To determine whether there exists a valid and binding arbitration 

agreement, the 1st Defendant need only satisfy the Court that there is (i) an 

arbitration agreement within the meaning of Section 9 of the AA 2005, and 

(ii) that the dispute falls within the scope of the arbitration agreement. 

 

[26] In Clause 16 of the SHA, the parties have agreed to refer “any 

controversy, claim or dispute” which arises out of or in relation to the SHA to 

arbitration. 

 

[27] It is trite that every contract must be construed in accordance with its 

ordinary and natural meaning and arbitration agreements are no exception. 

  

[28] The phrases “any controversy, claim or dispute”, “in relation to” (or in 

connection with) in Clause 16 are common in arbitration clauses and appears 

to me to attract a wide interpretation. These phrases appear to cover all 

disputes related to the SHA.  

 

[29] I have examined the SHA in particular Clause 16 to determine whether 

the proceedings are “brought in respect of a matter which is the subject of 

an arbitration agreement” and if so, whether the 1st Defendant is entitled to 

have the orders sought from this Court in enc. 7.  
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[30] In this case, it is to be borne in mind that the Plaintiff has not challenged 

that the arbitration agreement between the parties is null and void, 

inapplicable, inoperative or incapable of being performed.  

 

[31] It is not in dispute that the 1st Defendant had not “taken any other steps 

in the proceedings” prior to the filing of Enclosure 7 within the meaning of 

Sanwell Corp v. Trans Resources Corp Sdn Bhd & Anor [2002]2 MLJ 625, 

[2002] 3 CLJ 213, where the Federal Court had explained the meaning of 

the words “steps in the proceedings”. 

 

[32] I have also considered and weighed the following: 

 

(i)  the 1st, 2nd, and 3rd Defendants made an offer to only one 

shareholder – the Plaintiff vide the 2nd Defendant’s letter dated 

8.1.2020 at Exhibit 10 of the Plaintiff’s Supporting Affidavit after 

they had emailed J Lo to ask whom the balance of his shares 

should be offered to: see Suzanna Tai’s email dated 3.1.2020 and 

JLo’s reply email dated 4.1.2020 at Exhibit 9 of the Plaintiff’s 

Supporting Affidavit; 

 

(ii) the Plaintiff accepted the offer of sale of shares from J Lo on 7.2.20 

and submitted to the Defendants the executed Form of Acceptance, 

the Acknowledgment and a cheque for the entire purchase price: 

see page 115 – 121 of the Plaintiff’s Supporting Affidavit; 

 

(iii) The Defendants, however, refused to give the cheque to J Lo and 

complete the sale and purchase process.  J Lo complained about 
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this in his email dated 18.2.2020: see pages 131 -136 of the 

Plaintiff’s Supporting Affidavit. On 20.2.2020, the Defendants say, 

we are unable to process your acceptance of the Balance J Lo 

Shares as this has been challenged by another shareholder 

(Celcom), and did not register the transfer of shares from J Lo to 

the Plaintiff;  

 

(iv) Due to the Defendants refusal to process the purchase of the 

431,908 Shares from J Lo to the Plaintiff, the Plaintiff and J Lo 

completed the sale without the Defendants facilitation pursuant to 

Clause 9.9 which reads as follows:  

 

“9.9 All transfers between the Shareholders, whether pursuant to this 

Clause or any other provisions of this Agreement, shall be effected by the 

Transferor selling as a beneficial owner free and clear of all liens, charges 

and encumbrances and together with all rights attaching thereto.  Upon 

completion the Transferor shall deliver to the transferee duly executed 

transfers in respect of the Shares transferred in favour of the transferred 

together with the relevant share certificates against payment by the 

transfer of the price due in respect thereof.  If the Transferor shall fail 

to deliver such transfers, it hereby irrevocably appoints the 

transferee its attorney with full power to execute, complete and 

deliver in its name, and on his behalf, the necessary transfer upon 

that forthwith upon execution and registration, the transferee shall 

make the payment or payments due in respect thereof to the 

Transferor.” [Emphasis added] 

 

[33] In making an objective approach to the construction of the explicit and 

specific words in Clause 16, this Court is guided and has applied the 
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principles distilled from the cases of Cosmos Infratech (supra) and the PBJV 

Group Sdn Bhd (supra) where the respective agreements contained a 2 

tiered dispute resolution clause. In these 2 cases, Lim Chong Fong J had 

held that the non-existence of a notice of dispute or fulfillment of the condition 

precedent to arbitration is irrelevant in determining whether there is a 

dispute, claim or controversy.  

 

[34] On a similar tiered dispute resolution clause, the 1st Defendant had also 

cited in support the case of ZAQ Construction Sdn Bhd & Anor v Putrajaya 

Holdings Sdn Bhd [2014] 10 MLJ 633, a judgment by Mary Lim J (now FCJ) 

whose elucidations are useful guidance to this Court in deciding this matter. 

In the ZAQ Construction case, the tiered resolution clause in clause 63 

provided that the dispute had to be first referred to E.R.  In resisting the stay 

application, plaintiff argued that as neither party had referred any dispute to 

E.R., the arbitration clause was therefore deemed inoperative. Mary Lim J 

rejected the argument held that just because one party has chosen not to 

take any preliminary step, it does not render the agreement to be inoperative. 

 

[35] Some passages from the judgment merits production: 

 

        “[50] In making its submissions against the granting of stay, the plaintiff is in fact, 

testing the merits or strength of its case in court. But, that with respect, avoids the 

real question which is, whether the 'proceedings' in court are 'brought in respect of 

a matter which is the subject of an arbitration agreement'. If the answer is in the 

affirmative, then the court must stay the proceedings in court. The whole rationale 

in this approach is once again, the policy of minimum court interference on the 

contractual choices of the plaintiffs and the defendant; that their disputes or 

differences are to be resolved by arbitration; and not by the court. In directing a stay 



24 
 

pending arbitration, the court is really at the end of the day enforcing the contractual 

obligations of the parties. 

 

…………. 

 

[94]  Lastly, this issue of whether the steps provided in cl 63 have to be taken before 

the arbitration agreement is invoked. In my judgment, it does not matter that the 

terms of cl 63 requires certain steps to be taken. The operation of arbitration 

clauses cannot depend on whether parties actually refer the matter to 

arbitration; unless of course, the parties mutual agree that it does not, or 

where the statutory exceptions in s 10 are present. If arbitration clauses were 

dependent on such a reading, as opined by Keith JA in China Merchants 

Heavy Industry Co Ltd v JGC Corp [2001] 3 HKC 580, 'It is … stretching the 

language of art 8(1) unduly to call an agreement conferring on a party the right 

to refer a dispute to arbitration 'inoperative' merely because that party 

chooses not to exercise that right.' 

 

[95]  Even if no reference has been made under cl 63, that still does not make the 

arbitration agreement inoperative or incapable of being performed. In the case 

of Westco Airconditioning Limited v Sui Chong Construction & Engineering Co 

Limited [1998] 1 HKC 254, it was argued that the arbitration was 'subject to a 

condition precedent, that is, before the matter may proceed to arbitration, the 

architect must decide the matter, or the time for him to make a decision must 

elapsed, neither of which has happened. This means, says Mr. Lam, that the 

arbitration agreement was 'inoperative'. [emphasis added] 

 

 …… 

 

[99]  In any case, having regard to the whole agreement in which this arbitration 

agreement is housed, it is quite apparent that the parties intended the resolution of 

any of their dispute or difference through a process other than recourse to the court. 
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If the plaintiff's arguments were to be accepted, it can be seen that it may be 

open to abuse. Parties may avoid their contractual obligations by simply not 

complying with its terms. It is in this regard that a more robust approach 

needs to be taken.” [emphasis added] 

 

[36] Learned counsel for the 1st Defendant, Mr. Foo Joon Liang undertook 

an extensive study of the case-law on this subject of a tiered dispute 

resolution clause for which this court is grateful. Having done so, he 

submitted that a review of the authorities would show that the courts will not 

entertain an artificial or technical attempt by a party to sidestep an arbitration 

agreement when there is the question of a controversy captured by the 

arbitration agreement. 

 

[37] Counsel referred to the English Court of Appeal decision of Ellerine Bros 

(Pty) Ltd v Klinger [1982] 2 All ER 737 where Templeman LJ at page 741 

addressed a substance approach on dispute and held as follows: 

 

“.... It is not necessary, for a dispute to arise, that the defendant should write back 

and say, ‘I don’t agree.’  If, on analysis, what the plaintiff is asking or demanding 

involves a matter on which agreement has not been reached and which falls fairly 

and squarely within the terms of the arbitration agreement, then that applicant is 

entitled to insist on arbitration instead of litigation.” 

 

[38] Counsel also referred to the Hong Kong High Court case of Westco 

Airconditioning Ltd v Sui Chong Construction & Engineering Co Ltd [1998] 1 

HKC 254 which concerned a tiered resolution clause in a construction 

contract that reads: 
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“.... any dispute of the nature raised here shall be referred to the 

architect, and, if either of the parties is unhappy with the architect’s 

decision, or if the architect fails to make a decision within 90 days, it may 

require the matter to be referred to arbitration.” the plaintiff resisted the 

stay application on the ground there no dispute had yet to be referred to 

the architect and as such the arbitration agreement is inoperative. 

 

[39] Counsel submitted that in the Hong Kong High Court, Finlay J rejected 

such an argument on a substance approach by not viewing such tiered 

resolution clause as comprising two separate and distinct dispute resolution 

mechanisms as to make little of the substance of the arbitration agreement. 

Finlay J said at page 258: 

 

“An agreement that requires that the parties submit their disputes ultimately to 

arbitration, although it may also require the parties in the first instance to follow a 

procedure – such as, attempting an amicable settlement – is, to my eyes, an 

arbitration agreement.  A first instance procedure such as this is not in any way 

inconsistent with the concept of arbitration, or with our statutory defination of 

‘arbitration agreement”. 

 

[40] Counsel drew attention that in allowing the stay application, Finlay J 

further held as follows at page 258: 

 

“There is, therefore, as I see it, a clear ‘agreement by the parties to submit to 

arbitration’ their disputes.  It matters not, it seems to me, that the parties must, 

firstly, take some other step before this is done.  It cannot possibly have been 

the intention of the parties that, if one of them issues a writ before that step is taken, 

their joint wish to avoid proceedings at law is frustrated.  And it would make a 
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complete nonsense of the arbitration agreement if it were so that one party could 

issue a writ on the eighty-ninth day, and the court was not bound to grant a stay 

then, but it must grant it on the ninety-first day because the period has then expired. 

I have no doubt that I have before me an arbitration agreement, and, that being the 

case, I am required by the statute to refer the parties to arbitration. 

 

In my view, what the statute means when it says ‘refer the parties to arbitration’ 

is not ‘refer the dispute to the arbitrators’, as Lord Mustill suggests in relation 

to the Convention, but refer the parties to the process of arbitration that the 

parties have agreed to undertake, and, if this involves a preliminary step that 

the parties have agreed, to complete that step.  Accordingly, I find that the 

arbitration agreement is not ‘null and void, inoperative or incapable of being 

performed’, and I am bound, in terms of the statute, to refer the parties to the 

arbitration to which they agreed.” [emphasis added] 

 

[41] Counsel submitted that the Hong Kong High Court (Finlay J), in that 

case, adopted a substance approach by viewing the tiered resolution clause 

as falling within the arbitration agreement and consequently took the view 

that the stay was for the purpose of referring the dispute to the “process of 

arbitration” including “any preliminary step”. 

 

[42] Counsel then referred to the English High Court decision of AMEC Civil 

Engineering Ltd v Secretary of State for Transport [2004] EWHC 2339 

(TCC), which concerned the construction of clause 66 (tiered resolution 

clause) which provides for any dispute or differences to be referred to an 

engineer and unless required, to refer to an arbitration thereafter. 

 

[43] Counsel submitted that in this case, AMEC challenged the jurisdiction 

of the arbitrator on among others grounds that at the time the dispute was 
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referred to the engineer, there was no dispute and therefore the decision of 

the engineer was invalid. 

 

[44] Counsel then submitted that the English High Court (Jackson J) in that 

case having reviewed the earlier authorities on attempts to set out the legal 

definition of dispute, set out what was viewed as the seven (7) propositions 

to the definition of dispute.  

 

[45] Continuing his submission, Counsel said of relevance is the 3rd 

proposition at para 68 where Jackson J held that a notification or notice of 

dispute does not “automatically and immediately give rise to a dispute”: 

 

“The mere fact that one party (whom I shall call “the Claimant”) notifies the 

other party (whom I shall “the respondent”) of a claim does not automatically 

and immediately give rise to a dispute.  It is clear, both as a matter of language 

and from judicial decisions, that a dispute does not rise unless and until it 

emerges that the claim is not admitted.” 

 

[46] Counsel also submitted that the reasoning of the High Court in AMEC 

was thereafter referred to in the subsequent English Court of Appeal 

decisions of Collins (Contractors) Ltd v Baltic Quay Management (1994) Ltd 

[2004] EWCA Civ 1757 at paras 62 and 63 and Amec Civil Engineering Ltd 

v Secretary of State for Transport [2005] EWCA Civ 291. 

 

[47] Counsel drew attention that what is to be noted in the Collins case is the 

substance approach taken by the English Court of Appeal (Clarke LJ) who 

opined that negotiations and discussions are consistent with the existence 
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of a dispute and that the courts should readily infer such existence for it then 

to be referred to an arbitration. Clarke LJ had this to say at paras 63 and 64: 

 

“... I would, in particular, endorse the general approach that while the mere 

making of a claim does not amount to a dispute, a dispute will be held to exist 

once it can reasonably be inferred that a claim is not admitted.  I note that 

Jackson J does not endorse the suggestion in some of the cases, either that 

a dispute may not arise until negotiation or discussion have been concluded, 

or that a dispute should not be likely inferred.  In my opinion he was right not 

to do so. 

 

It appears to me that negotiation and discussion are likely to be more 

consistent with the existence of a dispute, albeit an as yet unresolved dispute, 

than with an absence of a dispute.  It also appears to me that the court is likely 

to be willing readily to infer that a claim is not admitted and that a dispute 

exists so that it can be referred to arbitration or adjudication...” 

 

[48] Counsel then referred to the subsequent English Court of Appeal 

decision of Amec Civil Engineering Ltd v Secretary of State for Transport 

[2005] EWCA Civ 291, which whilst approving the decision of the English 

High Court, then made further observations at para 31: 

 

“Clause 66 refers, not only to a “dispute”, but also to a “difference”.  “Dispute or 

difference” seems to me to be less hard-edged than “dispute” alone.  This 

accords with the view of Danckwerts LJ in F & G Sykes v Fine Fare [1967] 1 LLR 

53 at 60 where he contrasted a difference, being a failure to agree, with a dispute.  

 

....In many instances, it will be quite clear that there is a dispute .... Commercial 

good sense does not suggest that the clause should be construed with 

legalistic rigidity so as to impede the parties from starting timely arbitration 
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proceedings.  The whole clause should be read in this light.  This leads me to 

lean in favour of an inclusive interpretation of what amounts to a dispute or 

difference.” 

 

[49] Counsel additionally submitted that the English Court of Appeal (May 

LJ) in that case again approached the matter on a substance consideration 

and dismissed AMEC’s argument on the issue of “no dispute” as “over-

legalistic approach” at paras 35 and 36: 

 

“... They predicate, in my view, an over-legalistic approach to the proper 

construction of cl 66 .... Amec’s submissions on this and the second ground 

of appeal would mean both that no dispute capable of being referred to the 

engineer was capable of arising until the finer technical reasons for a 

complicated engineering or materials failure had been worked out; and that the 

employer in the present case had no means wholly within his control of starting valid 

arbitration proceedings for any defect, however serious, which might have emerged 

for the first time after the 23 September 2002 ... 

 

.... Since I consider that a dispute or difference capable of being referred had arisen 

well before 6 December 2002, it is not strictly necessary to decide whether a 24-

hour deadline was in this case reasonable.  It is sufficient to say that I would, if 

necessary, have agreed with the judge that on the facts of the present case it 

was.  It was, as the judge rightly said, inevitable that Amec would resist 

liability ....” 

 

[50] Counsel also referred to the Singapore Court of Appeal decision of 

Tjong Very Sumito and others v Antig Investments Pte Ltd [2009] 4 SLR(R) 

732, where VK Rajah JA in quoting the textbook authority Robert Merkin and 
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Johanna Hjalmarsson, Singapore Arbitration Legislation Annotated (Informa, 

2009) had also approached the matter on a substance basis at para 34: 

 

“.... The making of a formal claim with a time limit for response is perhaps the 

simplest method of requiring the other party to define his position, but even if this 

approach is not used a failure by the other party to respond to a claim does not 

necessarily deny the existence of a dispute particularly where there are clear 

unresolved disagreements following the conclusion of negotiations.  A dispute may 

also be found to arise even though negotiations are still in progress, at least 

where it is clear that these are being protracted in an attempt to forestall 

proceedings....” 

 

[51] In the approach taken in the Malaysian scenario, Counsel pointed to the 

Gadang Engineering case (supra).  

 

[52] Counsel further submitted that the reasoning in the Westco decision was 

adopted by our High Court in the case of ZAQ Construction (supra).  

 

[53] In the course of my deliberations, it occurred to me that attending the 

power of the court to grant the prayers presently sought by the Plaintiff, 

regard is to be had to s. 106 and 107 of the Companies Act 2016 (“CA2016”) 

as well as the arbitrability of the matter.  

 

[54] Whilst I had no intention to conflate the question as to whether a dispute 

is the subject of an arbitration agreement with the question as to whether the 

court’s jurisdiction under the material provisions of the CA2016 that apply to 

registration of shares prevail over s. 10(1) AA2005, I was not unmindful that 

any obligation which a company or a shareholder undertakes privately in a 
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shareholders’ agreement which is contrary to a mandatory provision of the 

Companies Act must yield to the Companies Act which  exist not only to 

benefit and protect shareholders but also to benefit and protect creditors  of 

a company.  

 

[55] As these were not addressed by the parties, I had invited further 

arguments on: 

  

(i)  Whether s. 106 and 107 is subordinated to the arbitration 

agreement as contained in the SHA (assuming that it applies), in 

other words, the arbitration agreement has to yield to s107 

CA2016?   

 

(ii)  If the answer to (i) is negative, whether the non registration of the 

shares is arbitrable as envisaged by s. 4 AA 2005? 

 

[56] In the context of the questions posed, it is relevant to set out s. 106 

CA2016 which provides:  

 

“(1) A company shall enter or cause to be entered the name of the transferee in 

the register of members as shareholder within thirty days from the receipt of the 

instrument of transfer under subsection 105(1) unless- 

  

(a) this Act or the constitution of the company expressly permits the directors 

to refuse or delay registration for the reasons stated; 

 

(b) the directors passed a resolution to refuse or delay the registration of the 

transfer within thirty days from the receipt of the instrument of transfer 
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and the resolution sets out in full the reasons for refusing or delaying the 

registration; and 

 

(c) the notice of the resolution, and in the case of a public company including 

the reasons referred to in paragraph (b) is sent to the transferor and to 

the transferee within seven days of the resolution being passed. 

 

(2) Subject to the constitution, the directors may refuse or delay the registration of 

a transfer of shares under subsection (1) where the shareholder fails to pay the 

company an amount due in respect of those shares, whether by way of 

consideration for the issue of the shares or in respect of the sums payable by the 

shareholder in accordance with the constitution. 

 

(3) The company and every officer who contravene this section commit an offence 

and shall, on conviction, be liable to a fine not exceeding fifty thousand ringgit and, 

in the case of a continuing offence, to a further fine not exceeding five hundred 

ringgit for each day during which the offence continues after conviction.” 

 

[57] S. 107 CA2016 reads:  

 

“(1)  If a company refuses to register a transfer, the transferee or the transferor may 

apply to the Court for an order under this section. 

 

(2)   On an application under subsection (1), the Court may order the company to 

register the transfer, if the Court is satisfied that the application is well-founded.” 

 

[58] The Plaintiff’s learned counsel Mr. Fahri Azzat argued that this Court 

“should decline to exercise its discretion in respect of section 10 AA 2005 

and exercise its discretion to register the 431,908 TTSB Shares in the 
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Plaintiff's name pursuant to sections 107 CA16 for these reasons (produced 

in extenso): 

 

(i)  the Defendants are collectively the agents of J Lo under clause 

9.2 of the SHA and are bound by sections 164 and 165 of the 

Contracts Act 1950 to carry out the business of J Lo and 

according to his directions; 

 

(ii) (a)  there is a concluded sale and purchase of the 431,908 

Shares as between J Lo and the Plaintiff which means the 

Plaintiff already owns the beneficial interest in and is the 

owner of the 431,908 TTSB Shares and cited the Federal 

Court decision of Toh Ong Ban v Teoh Kim Heng [2016] 3 

CLJ 193 held at Held (1): 

 

“(1)  According to the principle of beneficial ownership, when 

a purchaser of a property has performed his or her 

contractual obligations upon the full settlement of the 

purchase price, besides executing all the formal documents 

to effect the registration of ownership, equity accords him or 

her with all the rights and privileges of a legal owner over 

the property. The purchaser thus enjoys the benefit of 

being the owner of the acquired property even though he 

has yet to become its registered owner. In the 

circumstances, the vendor becomes a bare trustee for the 

purchaser in respect of the transacted property, while the 

purchaser assumes the position of beneficial owner having 

right in rem over the property.” [Emphasis added] 
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(b)  Counsel submitted that although the case involves non-

moveable property, the ratio decidendi in Toh Ong Ban is 

similarly applicable to shares, which is property. Section 56 

CA2016 recognizes beneficial interests in respect of shares 

held in a company; 

 

(c)  Based on the passage above, in law and equity, the Plaintiff 

is already the owner of the 431,908 TTSB Shares even 

though he has yet to become its registered owner. It is only 

the formality of registration left to be performed by the 

Defendants that would allow for the Plaintiff to be formally 

recognized in law as the owner i.e. an administrative process 

on the part of the Defendants. 

 

(d) The Defendants do not dispute the concluded sale between 

J Lo and the Plaintiff. It merely claims it should not register 

the 431,908 TTSB Shares because there is a dispute and so 

the matter should be referred to arbitration. In taking that 

position, the Defendants have denied and are denying the 

recognition of the Plaintiff as the legal owner of the 431,908 

TTSB Shares. 

 

(iii) Since the subject matter relates to the sale and purchase of 

company shares, Part III, Division 1, Subdivision 2 of CA2016, 

which relates to Share Certificate, Title, Transfer and 

Transmission is relevant; the provisions engaged are sections 
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101, 102, 105, 106 and 107 CA2016, and their relevance are 

briefly considered below: 

 

(a) Section 101(1) CA16 provides that “the entry of the name of 

a person in the register of members as shareholder is prima 

facie evidence that legal title to the share is vested in that 

person."  A person is legally recognized as the owner of 

those shares if they are registered in the members registry. 

 

(b)  Section 102(1) CA16 provides that it is the company 

secretary's duty to “cause the register to be properly kept 

and maintained regularly and all particulars on issuance and 

transfer of shares are entered into the register.” It is the 

company secretary (which is an agent for the company) that 

must register all transfer of shares.  Failure to do so invites 

civil sanctions provided for in section 102(2) CA16 to the 

tune of a fine not exceeding RM10,000 and a further fine of 

RM500 if the offence continues after conviction. The 2nd and 

3rd Defendants are in breach of section 102(1) CA16. 

 

(c)   Section 105(1) CA16 requires any transfer of shares to 

happen “by a duly executed and stamped instrument of 

transfer and shall lodge the transfer with the company.” 

Section 105(3) CA16 provides that for “the purposes of 

effecting the transfer of shares.… the company shall enter 

the name of the transferee in the register of members … in 

accordance with this section.”  The Plaintiff has complied 
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with section 105(1) CA16 and the 1st Defendant is statutorily 

obliged to register the shares pursuant to 105(3) CA16. 

 

(d) Section 106(1) CA16 provides the 1st Defendant “shall enter 

or cause to be entered the name of the transferee in the 

register of members as shareholder within thirty days 

from the receipt of the instrument of transfer under 

section 105(1) ...” The use of the word "shall" indicates the 

mandatory nature of section 106(1) CA16. The word "shall" 

should also be read as mandatory because it involves the 

registration of rights to property and the exceptions to the 

rule are already provided for in subsections 106(1)(a) - (c) 

CA16: see Benjamin William Hawkes v PP [2020] 8 CLJ 267; 

 

(e)  Counsel submitted s.106(1) CA2016 legally requires the 1st 

Defendant to register the Plaintiff as transferee for the 

431,908 TTSB Shares within 30 days of receipt of the 

instrument of transfer. The 1st Defendant refused do this 

even though they were given the instrument of transfer on 

10.6.2020. 5 months later the 1st Defendant is doing all it can 

not to register the 431.908 TTSB Shares. The 1st 

Defendant's failure to do so invites civil liability under section 

106(3) to the tune of a fine not exceeding RM50,000 and 

RM500 for every day the offence continues after conviction. 

The 1st Defendant is in breach of section 106(1) CA16. 
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(f) Section 106(1) CA16 must be complied with because the 

Plaintiff is the legal owner of the 431,908 TTSB Shares 

though not registered. 

 

(g) Finally, section 107(2) CA16 simply provides “the Court may 

order the company to register the transfer, if the Court is 

satisfied that the application is well-founded.” Clearly, 

section 107 CA2016 was put in place to overcome the 

refusal of companies such as the 1st Defendant that wants 

to deny formal recognition of the Plaintiff's ownership of the 

431,908 TTSB Shares. 

 

(iv) From the above, the statutes directly, immediately applicable, 

and relevant to the transaction between J Lo and the Plaintiff are 

CA50 and CA16; CA50 because it is "An Act relating to contracts” 

and CA16 because it is "An Act to provide for the registration, 

administration and dissolution of companies and corporations to 

provide for related matters." AA05, however, is described as "An 

Act to reform the law relating to domestic arbitration, provide for 

international arbitration, the recognition and enforcement of 

awards and for related matters”. 

 

(v) Before considering section 10 AA05, Counsel argued that it is 

necessary to first consider section 4(1) AA05 as it provides the 

threshold requirement for reference to arbitration. The provision 

reads as follows: 
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"4(1) Any dispute which the parties have agreed to submit to 

arbitration under an arbitration agreement may be determined by 

arbitration unless the arbitration agreement is contrary to public 

policy.” [Emphasis added] 

 

(a)  The threshold to fulfill a reference to arbitration is that the 

arbitration agreement accords with public policy. This is 

clear from the italicized section of the provision. If the 

arbitration agreement is contrary to public policy, the dispute 

will not be referred for arbitration. 

 

(b) But even if the arbitration agreement does accord with public 

policy, the provision suggests this Honourable Court retains 

a discretion whether to refer the matter for arbitration. The 

bold section of the provision uses the word “may", which 

indicates discretion instead of being mandatory. 

 

(c) Section 4(1) AA05 was not considered by the Federal Court 

decision of Tindak Murni Sdn Bhd v Juang Setia Sdn Bhd & 

Another Appeal [2020] 4 CLJ 301 when it interpreted section 

10 AA05. It also failed to consider the Federal Court decision 

of Press Metal Sarawak Sdn Bhd v Etiqa Takaful Bhd [2016] 

9 CJL 1. 

 

(d) The Plaintiff submits sections 9 and 10 AA05 must be read 

either together or within the context of section 4(1) AA05; to 

do otherwise leads to the absurdity of the Tindak Murni Sdn 

Bhd decision where the court retains no discretion 
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whatsoever and must as a matter of course refer a matter 

for arbitration without considering whether there is a 

‘dispute’. Although Press Metal Sarawak Sdn Bhd did not 

refer to section 4(1) AA05 either, it did not take the extreme 

position that Tindak Murni Sdn Bhd did in annihilating the 

court's discretion, residual or otherwise, to refer a dispute to 

arbitration. This will be addressed at paragraphs 8.6 and 8.7. 

 

(e)  At paragraph 45 of Tindak Murni Sdn Bhd, the Federal Court 

decided as follows: "[45] The clause [of the agreement] read 

in its entirety warrants the construction that a dispute relating 

to a claim for monies certified, countered by a defence or a 

set-off of defective works, “shall” be referred to arbitration. 

The use of word “shall" underscores the mandatory nature 

of the agreement between the parties...” 

 

(f) If “shall” underscores the mandatory nature of the 

agreement between the parties, the use of the word “may” in 

section 4(1) AA05 underscores the directory nature of a 

reference to arbitration. The Federal Court's failure in Tindak 

Murni Sdn Bhd to consider section 4(1) AA05 renders the 

interpretation of section 10 incomplete, if not per incuriam. 

The decision of Tindak Murni Sdn Bhd should be read as 

being confined to only a species of arbitration agreements 

that are not tiered and relate only to the assessment and 

payment for work done, and not one of general application 

to every kind of arbitration agreement. 
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(g) The recent Federal Court decision of Master Mulia Sdn Bhd 

v Sigur Rus Sdn Bhd [2020] 9 CLJ 213 considered the use 

of the word "may" in coming to its decision that a High Court 

Judge retained a “residual discretion” not to set aside an 

award even though it meets the requirements of section 

37(1) AA05. In this decision the Federal Court answered the 

following question of law in the negative: "Whether the High 

Court exercising jurisdiction under s. 37 of the AA 2005 is 

bound to set aside an arbitration award as a matter of course 

if any of the grounds of challenge under ss. 37(1) or (2) is 

made out by a plaintiff other than a complaint falling under s. 

37(3)?" 

 

(h) Although Master Mulia Sdn Bhd is an interpretation of 

section 37(1) AA05, it is under the same Act. The 

interpretation given over the word ‘may’ there is instructive 

and influential in interpreting section 4(1) AA05. It cannot be 

that “may” in section 37(1) is read as discretionary but for 

“may" in section 4(1) it is read as mandatory 

 

(i) Further, in Benjamin William Hawkes v PP (supra), the 

Federal Court in considering whether the use of the word 

"shall" be mandatory or directory summarized the approach 

a court should take: 
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"Applying the principles as enunciated in the aforesaid cases, 

whether the word “shall" in a particular legislation is mandatory 

or directory depends upon the intention of the Legislature in 

question which is ascertained by looking at the whole scope 

of the statute to be construed. The use of the word “shall” 

would not by itself make a provision of the Act mandatory. It 

is to be construed with reference to the scheme of the statute and 

the context in which it is used. ..." 

 

(j) The Federal Court in Benjamin William Hawkes merely 

recited trite principles of interpretation in relation to "shall". 

More importantly, it shows how the interpretation over 

section 10 AA05 in Tindak Murni Sdn Bhd failed to abide by 

the very standard it set itself in its failure to consider "the 

whole scope of the statute to be construed", which should 

have included section 4(1), AA05 and the earlier decision of 

Press Metal Sarawak Sdn Bhd. 

 

(k) For this reason, the Plaintiff submits this Honourable Court 

still retains a residual discretion as to whether a matter 

should be referred to arbitration. This Honourable Court 

should exercise its discretion not to allow the 1st Defendant's 

application for the reasons submitted in the Plaintiff's Written 

Submission and for those that follow below. 

 

(vi) In submitting on the arbitrability of the subject matter, Counsel 

stated Section 4(1) begins with the words “Any dispute which 

the parties have agreed to submit to arbitration under an 
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arbitration agreement...” It is necessary therefore to consider 

what the phrase "Any dispute" means. The word "dispute" is not 

defined in AA05. The Penguin English Dictionary (2nd Edition) 

defines "dispute” as "1. Controversy or debate 2. A quarrel or 

disagreement...". The Oxford Learners Dictionary (Online) 

defines “dispute” as "an argument between two people, groups 

or countries; discussion about a subject on which people 

disagree.” 

 

(a) Given those definitions, the Plaintiff submits there is no 

dispute as between the Plaintiff and the Defendants 

 

(b) It was held by the Federal Court in Press Metal Sarawak Sdn 

Bhd v Etiqa Takaful Bhd [2016] 9 CLJ 1 as follows at Held 

(5) (supra): 

 

"(5) The existence of a valid arbitration clause in an agreement 

between the parties does not automatically make it operative; the 

arbitration clause will only be operative when the given 

dispute or difference falls within the ambit of the arbitration 

clause....” [Emphasis added) 

 

(c)  The nature of the Plaintiff's claim against the Defendants is 

for compliance with section 106 CA16 by way of section 107 

i.e. to compel the Defendants to register the Plaintiff's 

shares. The Defendants failure to register the Plaintiff as 

owner of the 431,908 TTSB Shares is not a dispute “which 

parties have agreed to submit to arbitration under an 
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agreement...” or “... falls within the ambit of the arbitration 

clause." 

 

(d) Additionally, as submitted earlier in the Plaintiff's Written 

Submission and submitted orally at the hearing on 

1.10.2020, no disputes as recognized under the SHA have 

arisen i.e. a dispute is recognized under the SHA when a 

shareholder issues written notice of dispute pursuant to 

Clause 16.1 SHA. The Defendant and Celcom Axiata 

Berhad have not issued any written notice of dispute to the 

Plaintiff. 

 

(vii) Further under section 4(1) AA05, the court will not refer a dispute 

to arbitration if the arbitration agreement is contrary to public 

policy. The Plaintiff submits that the enforcement of the 

arbitration agreement given the factual matrix is contrary to public 

policy because of the following: 

 

(a) Firstly, the 1st Defendant in failing to register the 431,908 

TTSB Shares to the Plaintiff has potentially committed an 

offence under section 106(3) CA16 and the 2nd and 3rd 

Defendants have potentially committed offence under 

section 102(2) CA16. If this Honourable Court allows the 1st 

Defendant's application, it would be ratifying and 

perpetuating the Defendants' breach of the CA16 statutory 

provisions and their illegal refusal to register the 431,908 
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TTSB Shares. Public policy is clearly against assisting 

breaches of the law and illegality. 

 

(b) Secondly, the Plaintiff is already the owner of the 431,908 

TTSB Shares because he has complied with section 105(1). 

He is seeking formal legal recognition that he is the owner 

of the 431,908 TTSB Shares. If this Honourable Court allows 

the 1st Defendant's application, it would deprive the Plaintiff 

of formal legal recognition of his ownership over those 

shares. The public policy of the courts is to uphold contracts 

and facilitate them, not thwart them. "Equity regards the 

beneficiary as the true owner.” All that is left is the 

administrative act of the registration of shares. 

 

(c) Thirdly, what the 1st Defendant is doing is using AA05 

provisions to defeat the registration of the Plaintiff as the 

owner of the 431,908 TTSB Shares in claiming that the non-

existent dispute between the Plaintiff and the 1st Defendant 

should be referred to arbitration. The 1st Defendant's 

application is an abuse of the section 10 AA05 statutory 

provision because it results in the Plaintiff's shares not being 

formally legally recognized. “Equity will not allow a statute to 

be used as a cloak for fraud.” 

 

(e) Fourthly, assuming the ‘dispute’ between the 1st Defendant 

and the Plaintiff is referred to arbitration - what are they 

supposed to arbitrate? That the 1st Defendant is under a duty 
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to register its shares under section 107 CAI6? That the 1st 

Defendant is justified not to register the shares for which the 

Plaintiff is an owner pursuant to section 106 CA16 because 

there is a dispute with Celcom Axiata Berhad? Given that 

this action is only against the Defendants and not Celcom 

Axiata Berhad, does the Plaintiff have to cite Celcom Axiata 

Berhad as a party to the intended arbitration? If so, is that 

interfering with the Plaintiff’s chose of action? Can the 

intended arbitrator compel the 1st Defendant to register the 

shares? If so, under what power would he do so? 

 

(f)  The Defendants understandably have not explained or given 

any assurance that they are bona fide about referring the 

dispute to the arbitration. There was no attempt to explain 

exactly the process is supposed to take if the stay 

application is allowed. There is no attempt to explain what is 

supposed to be arbitrated in this arbitration the 1st Defendant 

insists on having. There is no explanation why they have not 

carried out their statutory duty under pursuant to sections 

102 and 106 CA16. All the Defendants want to do is prevent 

the registration of the shares without any thought as to what 

comes after. 

 

(g)  Fifthly, the 1st Defendant should be estopped from claiming 

that there is a dispute as between it and the Plaintiff or even 

as between the Plaintiff and Celcom Axiata Berhad because 

neither the 1st Defendant nor Celcom Axiata Berhad have 
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issued a written notice of dispute pursuant to Clause 16.1 

SHA: see Boustead Trading (1985) Sdn Bid v Arab 

Malaysian Merchant Bank Berhad [1995] 4 CLJ 283, FC 

which held: 

 

"[41] It is well established that the principle that underlies 

estoppel is unconscionability. The question in each case is 

whether the party against whom estoppel is raised said or did 

something that led the plaintiff to take a certain course of action 

in circumstances that rendered it unconscionable to permit the 

former party from resiling from his earlier position. A litigant can 

only be precluded from relying on statutory provision if he 

is guilty of unconscionable or unmeritorious conduct.” 

[Emphasis added) 

 

In the present case, the 1st Defendant and Celcom Axiata 

Berhad have never issued a written notice of dispute. The 

Plaintiff proceeded on the basis that none was issued. As 

submitted at the oral hearing, that if the 1st Defendant or 

Celcom Axiata Berhad had issued such a notice to the 

Plaintiff he would not file this action. But there was no such 

notice. For this reason, the 1st Defendant should be 

estopped from claiming that there is a dispute capable of 

reference to arbitration. 

 

(h) Sixthly, in the Federal Court decision of Arch Reinsurance 

Ltd v Akay Holdings Sdn Bhd [2019] 1 CLJ 305, which is the 

only decision that considers section 4(1) AA05 in depth, it 
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was held the right of the chargee under the National Land 

Code ("NLC”) to foreclose security under the charge could 

not be stayed pursuant to section 10 AA05. In this case, the 

Federal Court had to decide whether an application for an 

order for sale pursuant to section 256 of the NLC can be 

stayed pursuant to section 10 AA05 pending arbitration 

pursuant to an arbitration in an earlier subscription 

agreement between the same parties, in deciding that issue 

Justice Abu Samah held as follows: 

 

“[66]’ ... The statutory right of the charge to indefeasible title 

and to sell the charged security in the event of default by the 

charger cannot be taken away by private agreement between 

them. The right of a charge under the NLC applies to all charges. 

Any attempt to take away or curtail the rights of the charge by 

way of private agreement is, in our view, contrary to public 

policy.” 

 

(i) Similarly, the statutory right to have the Plaintiff's purchased 

shares transferred cannot be taken away by private 

agreement between them.  That decision was followed in 

FMC Petroleum Equipment (Malaysia) Sdn Bhd v FMC 

Wellhead Equipment Sdn Bhd & Anor [2019] 1 LNS 758, 

where a similar approach was taken in relation to winding up 

proceedings, Justice Noorin Badaruddin dismissed the stay 

application for these reasons: 

 



49 
 

"[54] In the upshot, this Court finds the Plaintiff has failed to 

establish good faith on their part and that this application is 

unnecessary and motivated by a collateral purpose of 

delaying the determination of the winding up petition on its 

merits...” [Emphasis added] 

 

(j) These are the same reasons the Plaintiff urges this 

Honourable Court to dismiss the Defendants’ stay 

application. 

 

(viii)  In answer to the query by this Honourable Court, the Plaintiff 

submits the application of section 106 and 107 CA16 should take 

precedence over the application of section 10 AA05 for these 

reasons: 

 

(a) There is no dispute to speak of. The Plaintiff is already the 

owner of the 431,908 TTSB Shares. The plaintiff's action is 

to compel the Defendants to comply with sections 102 and 

106 CA16 to carry out their statutory duties. The Plaintiff's 

“claim" against the Defendants is not an arbitral matter; it is 

for them to carry out the administrative process of legal 

recognition of the Plaintiff's ownership over those shares. 

 

(b) The Defendants' application is mala fides and so an abuse 

of the court process. The application was filed for an ulterior 

purpose, which is to defeat the legal recognition of the 

Plaintiff's ownership of the 431,908 TTSB Shares, and to 

avoid their statutory duties under section CA16. 
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(c)  The 1st Defendant should be estopped from claiming there 

is a dispute since neither it nor Celcom Axiata Berhad has 

issued a written notice pursuant to Clause 16.1 SHA. It 

should not be allowed to approbate and reprobate to defeat 

the Plaintiff's legitimate interest in the shares. 

 

(d)  It is the court's public policy to uphold commercial contracts 

and not defeat them. To allow for the Defendants application 

for a stay of proceedings will defeat that public policy. 

 

(viii) The 1st Defendant's solicitors have referred this Honourable 

Court the cases of Fulham Football Club (1987) Ltd v Richards 

and another [2012] 1 All ER 414 and Bridgehouse (Bradford No. 

2) Ltd v BAE Systems plc [2020] EWCA Civ 759. Both cases can 

be distinguished on the facts from the present case. The law 

discussed is not controversial. Both are unhelpful to assess the 

present situation particularly given the issues ventilated above. 

 

[59]  The 1st Defendant’s learned counsel Mr. Foo Joon Liang on the other 

hand argued that the following authorities show the courts’ presumptive 

leaning on arbitrability (with reference to the substance of the dispute) 

despite the existence of distinct statutory provisions (save for statutory 

provisions serving the interest of wider parties, example, insolvency 

provisions). His arguments are worded in this manner : 
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(i) Notwithstanding jurisdictional limit of an arbitrator, or for that 

matter, the availability of statutory provisions that may otherwise 

be resorted to (particularly in the context when there is no wider 

interest in play), settled case law would show that the courts of 

various jurisdictions have allowed stay applications on disputes 

that come within the purview of an arbitration agreement 

(approaching the matter on the basis of presumption of 

arbitrability). 

 

(ii)  In the English Court of Appeal decision of Wealands (widow and 

administratrix of the estate of Wealans (decd)) v CLC 

Contractors Ltd (Key Scaffolding Ltd and another, their parties) 

[2000] 1 All ER (Comm) 30, the issue before the Court was 

whether the arbitrator had the jurisdiction to award contribution 

pursuant to Civil Liability (Contribution) Act 1978. 

 

(iii)  In granting the stay application, the English Court of Appeal 

(Mance LJ) then held the parties to their arbitration agreement 

by observing as follows at para 21: 

 

“There is nothing in the 1978 Act to prevent parties foregoing by 

agreement any right which they might otherwise have to seek 

contribution.  If (as the defendant, in the present forensic context, 

submits) an arbitrator appointed under cl 18(1) would lack the power 

to award contribution, that is the consequence of the parties having 

agreed to submit their disputes to arbitration.  It is not a reason for 

refusing a stay.  Nor does it provide any basis for treating one 

aspect of their dispute, that involving any claim for contribution 
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which the defendant wishes to pursue, as falling outside the scope 

of the arbitration clause or reserved to the court.” 

 

(v) In the Canadian High Court decision of Kassem v. Secure 

Distribution Services Inc [2004] O. J. No. 508, the case 

concerned the interpretation of an arbitration clause, clause 17.1 

and a carve out clause, clause 17.2 (which provides for recourse 

to the court for interim relief), both of which contained in a 

shareholders’ agreement. 

 

(vi) In Kassem, the applicant sought to stay an application for 

oppression remedy under section 248 of the Business 

Corporation Act for the same to be determined by arbitration. 

 

(vii) In allowing the stay application notwithstanding the statutory 

provisions to address oppression remedy, the Canadian High 

Court (Spence J) then had specific regard and examined the 

scope of arbitration agreement between the parties recognising 

that the dispute was something arising from a disagreement with 

reference to the shareholders’ agreement and matters 

associated with that agreement. 

 

(viii) In the Singapore Court of Appeal decision of Tjong Very Sumito 

and others v Antig Investments Pte Ltd [2009] 4 SLR(R) 732, the 

Singapore Court of Appeal (VK Rajah JA) disagreed with the 

dissenting opinion in the earlier English Court of Appeal of Halki 

Shipping Corp v Sopex Oils Ltd [1998] 2 All ER 23 which held 
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that the party could resort to Order 14 summary procedure even 

in the face of an arbitration agreement. 

 

(ix) At para 45, the Singapore Court of Appeal in that case held the 

parties to be bound by their own contractual bargain reflected in 

the arbitration agreement: 

 

“..... The parties must be held to their original bargain in the absence 

of a compelling legal basis allowing one of them to unilaterally 

rewrite their agreement to arbitrate.  We do not, therefore, share 

Hirst LJ’s scepticism as articulated in his dissenting opinion in Halki 

([17]; supra) at 742-743, with regard to the second and third 

reasons: 

 

[T]he fact that by their arbitration clause the parties have made 

an agreement that their dispute should be resolved by a 

private tribunal is manifestly a very important consideration, 

and was echoed by Lord Mustill in Channel Tunnel Group Ltd 

v. Balfour Beatty Construction Ltd. [1993] A.C. 334 356, but 

that did not prevent him from endorsing the value of the Order 

14 procedure, while saying that it should be limited to cases 

where the defendant is not really raising a dispute at all’...” 

 

(x) In the English Court Appeal decision of Fulham Football Club 

(1987) Ltd v Richards [2012] 1 All ER 414, the case then 

concerned statutory provisions about unfair prejudice in section 

994 which a shareholder sought to invoke as an optional right for 

assistance of the court (despite an arbitration agreement in play). 
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(xi) In allowing the stay application, the English Court of Appeal 

(Patten LJ) in that case recognised the need to look at the 

substance of the dispute and having this then to say at paras 77 

and 78: 

 

“The determination of whether there has been unfair prejudice 

consisting of the breach of an agreement or some other 

unconscionable behaviour is plainly capable of being decided 

by an arbitrator and it is common ground that an arbitral 

tribunal constituted under the FAPL or the FA rules would have 

the power to grant the specific relief sought by Fulham in its a 

994 petition.  We are not therefore concerned with a case in which 

the arbitrator is being asked to grant relief of a kind which lies 

outside his powers or forms part of the exclusive jurisdiction of the 

court.  Nor does the determination of issues of this kind call for some 

kind of state intervention in the affairs of the company which only a 

court can sanction.  A dispute between members of a company 

or between shareholders and the board about alleged 

breaches of the articles of association or a shareholders’ 

agreement is an essentially contractual dispute which does not 

necessarily engage the rights of creditors or impinge on any 

statutory safeguards imposed for the benefit of third parties... 

 

Judge Weeks was therefore wrong in my view to extend the 

reasoning of Warren J in the A Best Floor Sanding case to a petition 

under what was then s 459.  The statutory provisions about 

unfair prejudice contained in s 994 give to a shareholder an 

optional right to invoke the assistance of the court in cases of 

unfair prejudice. The court is not concerned with the possible 

winding-up of the company and there is nothing in the scheme 
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of these provisions which, in my view, makes the resolution of 

the underlying dispute inherently unsuitable for determination 

by arbitration on grounds of public policy. The only restriction 

placed upon the arbitrator is in respect of the kind of relief 

which can be granted.” 

 

(xii) It is be noted that section 11 of the Singapore International 

Arbitration Act is equivalent of our section 4 of the Arbitration Act 

2005.  

 

(xiii) In the Singapore Court of Appeal decision Larsen Oil and Gas 

Pte Ltd v Petroprod Ltd [2011] 3 SLR 414, the issue before the 

Court was whether matters fell within the insolvency regime 

(sections 98 and 99 of the Bankruptcy Act) was arbitrable. 

 

(xiv) The Singapore Court of Appeal (VK Rajah JA) recognised the 

need to hold the parties to their bargain in the arbitration 

agreement held at para 44 that there was a “presumption of 

arbitrability” within the meaning of that section 11 of the 

International Arbitration Act: 

  

“The concept of non-arbitrability is a cornerstone of the process of 

arbitration.  It allows the courts to refuse to enforce an otherwise 

valid arbitration agreement on policy grounds.  That said, we 

accept that there is ordinarily a presumption of arbitrability 

where the words of an arbitration clause are wide enough to 

embrace a dispute, unless it is shown that parliament intended 

to preclude the use of arbitration for the particular type of 

dispute in question (as evidenced by the statute’s text or 
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legislative history), or that there is an inherent conflict between 

arbitration and the public policy considerations involved in 

that particular type of dispute.” 

 

(xv) Given that certain statutory provisions catered for the wider 

interest of other parties outside of an arbitration agreement, in 

that case, the Singapore Court of Appeal (VK Rajah JA) held that 

to allow arbitration of such claims would run contrary to the 

objectives of the insolvency regime as rights of third party, 

namely creditors would be affected.  The Singapore Court of 

Appeal had this to say at para 45: 

 

“.... Many of the statutory provisions in the insolvency regime are in 

place to recoup for the benefit of the company’s creditors losses 

caused by the misfeasance and/or malfeasance of its former 

management.  This is especially true of the avoidance and wrongful 

trading provisions. This objective could be compromised if a 

company’s pre-insolvency management had the ability to restrict 

the avenues by which the company’s creditors could enforce the 

very statutory remedies which were meant to protect them against 

the company’s management. It is .... not [an] unimportant 

consideration that some of these remedies may include claims 

against former management who would not be parties to any 

arbitration agreement.  The need to avoid different findings by 

different adjudicators is another reason why a collective 

enforcement procedure is clearly in the wider public interest.” 

 

(xvi) Thereafter in the Singapore Court of Appeal decision of 

Tomolugen Holdings Ltd and another v Silica Investors Ltd and 
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other appeals [2015] SGCA 57, the plaintiff sought relief under 

section 216 of the Companies Act for oppressive or unfairly 

prejudicial conduct towards it as a minority shareholder which 

again raised issues about the arbitrability of such disputes in the 

context of an arbitration agreement. 

 

(xvii) In reviewing a string of authorities, in that case, the Singapore 

Court of Appeal (Sundaresh Menon CJ) recognised matters 

which are non-arbitrable, example, dispute over liquidation 

involving interest of wider parties given that it is a process in 

which the greater public beyond the parties to the dispute have 

an interest. 

 

(xviii) In that case, the Singapore Court of Appeal, in allowing the stay 

application (after referring to a string of earlier authorities 

including decisions from other commonwealth jurisdictions which 

held disputes over oppressive or unfairly prejudicial conduct 

towards minority shareholders are arbitrable), the Singapore 

Court of Appeal (Sundaresh Menon CJ) held that the claim of 

relief under the said section 216 was arbitrable as evident from 

para 84: 

 

“In our judgment, a claim for relief under s 216 of the 

Companies Act stands on a different footing from the 

liquidation of an insolvent company or avoidance claims that 

arise upon insolvency because the former generally does not 

engage the public policy considerations involved in the latter 

two situations.  There is certainly nothing in the text of s 216 to 
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suggest an express or implied preclusion of arbitration.  Nor 

does the legislative history and statutory purpose of the 

provision suggest that a dispute over minority oppression or 

unfair prejudice is of a nature which makes it contrary to public 

policy for the dispute to be adjudicated by an arbitral tribunal.” 

 

(xix) In that case, the Singapore Court of Appeal also referred to the 

decision of the English Court of Appeal in the case of Fulham FC 

where the Singapore Court of Appeal (Sundaresh Menon CJ) at 

para 103 then recognised essentially a substance approach 

when striking a balance between upholding parties’ agreement 

and recognition of the jurisdictional limit of arbitral tribunal: 

 

“In our judgment, the approach taken by the courts in England (see 

Fulham FC v Richards) and in Hong Kong SAR (see Re Quiksilver 

Glorious Sun) commends itself to us because it seeks to strike 

a balance between, on the one hand, upholding the agreement 

of the parties as to how their disputes are to be resolved and, 

on the other, recognising that there are jurisdictional 

limitations on the powers that are conferred on an arbitral 

tribunal.  We accept that this has the effect of enhancing the 

procedural complexity of a dispute which is covered by an 

arbitration agreement where one or more of the reliefs sought is 

beyond the arbitral tribunal’s powers to grant, and such complexity 

will be further exacerbated if, in addition, the dispute concerns other 

parties who are not party to the arbitration agreement in question.  

It is to this that we turn next; but we are satisfied that an arbitral 

tribunal’s inability to grant certain reliefs which may be sought 

would not in itself render the subject matter of the dispute non 

arbitrable.” 
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(xx) For completeness, on that approach and in that case, specifically 

at para 67, the Singapore Court of Appeal (Sundaresh Menon 

CJ) had occasion to comment that the arbitrary choice of a party 

should not undermine the position to be had by the arbitral 

tribunal agreed to be constituted by the parties under their 

arbitration agreement: 

 

“.... If the claimant decides to pursue its claim by 

arbitration, the arbitral tribunal will determine any 

challenge to its jurisdiction, and thus, its 

kompetenzkompetenz will be given full vent.  But, if the 

claimant decides to pursue its claim by bringing 

proceedings in court (instead of by recourse to 

arbitration), the court will be seized of jurisdiction, and will 

be able (and, indeed, on the full merits approach, obliged) 

to make a full determination on the existence and scope 

of the arbitration clause; this will deprive the putative 

arbitral tribunal of its kompetenz-kompetenz.  In our view, 

the strength of the kompetenz-kompetenz principle 

cannot depend on the arbitrary choice of the claimant 

as to whether it will pursue its claim by way of court 

proceedings or by way of arbitration.” 

 

(xxi) Against the above and in the recent Federal Court decision of 

Arch Reinsurance Ltd v Akay Holdings Sdn Bhd [2019] 5 MLJ 

186, the issue before the appeal is whether the right of the 
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chargee under the National Land Code to foreclose the security 

under charge was arbitrable and thus can be stayed under 

section 10 of the Arbitration Act, 2005. 

 

(xxii) Given the statutory framework of the National Land Code, the 

Federal Court (Abu Samah Nordin FCJ) correctly held that the 

matter was not arbitrable for the following obvious reasons: 

 

(a) the charge is a separate and distinct document (as opposed 

to subordinated to the subscription agreement which 

provides for the arbitration agreement) (paras 48 to 50); and 

 

(b) in distinguishing other earlier commonwealth authorities 

such as Tomolugen, the Federal Court took the position as 

follows:- 

 

(i) a registered chargee under the NLC acquires an 

indefeasible title to the charged security and that any 

attempt to take away or curtail the rights of the chargee 

by way of a private agreement is ..... contrary to public 

policy (see para 66); and 

 

(ii) NLC is a complete and comprehensive code of law and 

any attempt to contract out of those rights is contrary to 

public policy (see para 67). 
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(xxiii) In the recent English Court of Appeal decision of Bridgehouse 

(Bradford No. 2) Ltd v BAE Systems plc [2020] EWCA Civ 759, 

in referring to the earlier aforementioned authorities such as 

Fulham FC, Tomolugen and etc, the Court of Appeal (Newey LJ) 

upheld the stay application in relation to a claim of relief under 

section 1028(3) of the Companies Act 2006 (a provision which 

gives the court the power to give directions to put a previously 

dissolved but restored company in the same position as if it had 

never been dissolved) . 

 

(xxiv) There is then the context of further attempts to sidestep an 

arbitration agreement evident in the Indian Supreme Court 

decision of Hindustan Petroleum Corpn. Ltd. v Pinkcity Midway 

Petroleums AIR 2003 SC 2881 where the respondent sought to 

argue that the disputes (allegation of short-supply of petroleum 

products or tempering with seals) involved penal consequences 

and therefore can only be tried by a court of competent 

jurisdiction and cannot be decided by an arbitrator. 

 

(xxv) In that case, the Indian Supreme Court (Santosh Hedge J) held 

the parties to the substance of their arbitration agreement and 

expressed the following view at page 7: 

 

“The courts below, in our opinion, have committed an error by 

misreading the terms of the contract when they came to the 

conclusion that the only remedy available as against a misconduct 

committed by an erring dealer in regard to short-supply and 
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tampering with the seals lies under the provisions of the 1985 Act.  

The courts below have failed to notice that when a dealer short-

supplies or tampers with the seal, apart from the statutory violation, 

he also commits a misconduct under Clause 20 of the Agreement 

in regard to which the appellant is entitled to invoke Clause 30 of 

the Agreement to stop supply of petroleum products to such dealer.  

The power conferred under the Agreement does not in any manner 

conflict with the statutory power under the 1985 Act nor does the 

prescribed procedure under the 1985 Act in regard to search and 

seizure and prosecution apply to the power of the appellant to 

suspend the supply of its petroleum products to an erring dealer.  

The power exercised by the appellant in such a situation is a 

contractual power under the agreement and not a statutory one 

under the 1985 Act.  The existence of dual procedure; one under 

the criminal law and the other under the contractual law is a well-

accepted legal phenomenon in the Indian jurisprudence. 

 

....If in that process any dispute arises between the appellant and 

such dealer, the same will have to be referred to arbitration as 

contemplated under Clause 40 of the Dealership Agreement.” 

 

(xxvi) In the subsequent Indian Supreme Court decision of A. 

Ayyasamy v A. Paramasivam and Others (2016) 7 MLJ 396 (SC), 

the Indian Supreme Court (Chandrachud J) then went on to refer 

to a string of authorities and observed at para 9 that: 

 

“Hence, allegations of criminal wrongdoing or of statutory violation 

would not detract from the jurisdiction of the arbitral tribunal to 

resolve a dispute arising out of a civil or contractual relationship on 

the basis of the jurisdiction conferred by the arbitration agreement.” 
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(xxvii) Based on the legal principles above, the 1st Defendant submit 

that: 

 

(a)   sections 106 and 107 of the Companies Act, 2016 do not 

expressly preclude the arbitrability of the matters; 

 

(b) It is also not against public policy to arbitrate the matters. 

 

(xxviii) The Plaintiff has no basis to invite the Court to entertain a 

challenge on arbitrability when that controversy is indisputably 

connected to the pre-emption provisions contained in the Articles 

of Association (read together with Shareholders’ Agreement). 

 

(xxix) Section 106 and 107 of the Companies Act, 2016 are meant to 

address abuse of discretion otherwise had but the question of 

discretion for the courts’ review does not arise under those 

sections when there is a breach of articles of association and/or 

pre-emption rights. 

 

(xxx) The issue of arbitrability in the context of sections 106 and 107 

must be considered in the context of pre-emption provisions 

being recognised and the distinct and separate approach of 

courts to instead address abuse of discretionary powers had by 

directors in refusing a transfer. 
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(xxxi) The precursor of the said sections 106 and 107 are sections 104 

and 105 of the Companies Act, 1965. 

 

(xxxii) The present section 107 empowers the Court to order 

registration of shares only if such an application, following the 

company’s refusal of registration under section 106, is “well 

founded”. 

 

(xxxiii) That section 107 is similar to section 159 of the Hong Kong 

Companies Ordinance which provides as follow:- 

 

(1) If a company refuses registration under section 158, the 

person to whom the right to the shares was transmitted may 

apply to the Court for an order under this section. 

 

(2) On an application under subsection (1), the Court may order 

the company to register the person as a member of the 

company in respect of the shares, if the Court is satisfied 

that the application is well-founded. 

 

(xxxiv) A review of the Hong Kong authorities indicate that its section 

arises in settings where discretion has been conferred on 

directors, under the articles of association of a company to refuse 

registration of transfer of shares. 
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(xxxv) In the context of the present case, the threshold issue is whether 

company directors are empowered with such discretion under 

the company’s article. 

 

(xxxvi) In short, such section is a discretionary power given to court for 

the purposes of acting as a check on director’s discretion and 

whether the same has been bona fide exercised. 

 

(xxxvii) The check appears to arise from a codification of the earlier 

common law position. 

 

(xxxviii) Of relevance is the leading authority in the English Court of 

Appeal decision of In re Smith and Fawcett Ltd [1942] 1 All ER 

542 where the general principle was set by the English Court of 

Appeal (Lord Greene MR) at page 543:- 

 

“The principles to be applied in cases where the articles of a 

company confer a discretion on directions with regard to the 

acceptance of transfers of shares are, for the present purposes, free 

from doubt.  They must exercise their discretion bona fide in what 

they consider – not what a court may consider – is in the interests 

of the company, and not for any collateral purpose.” 

 

(xxxix) In the Hong Kong High Court decision of Firemen v Golden Rice 

Bowl Ltd [1997] 2 HKC 549, section 69 (1B) of Companies 

Ordinance (precursor to the said section 15) was considered 

where the Hong Kong High Court (Jones J) had this to say at 

page 551:- 
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“The section is couched in terms which confer a discretion upon the 

court whilst the material words for consideration are ‘well founded’.” 

 

(xl)     In referring to the earlier decision of In re Smith and Fawcett Ltd, 

in that case, the Hong Kong High Court (Jones J) had this to say 

on the setting in which the court’s discretionary power is 

exercised at page 552:- 

 

“Where the articles provide a discretion, the court must be 

satisfied that the discretion is exercised bona fide and 

honestly, but the court is not entitled to interfere with a 

decision with which it merely disagrees.” 

 

(xli)     On the other hand, there is then the leading authority (referred to 

and cited with approval in other commonwealth jurisdictions) on 

the question of articles of associations that contained contractual 

provisions regulating pre-emption rights agreed between 

shareholders. 

 

(xlii)     On that authority is the House of Lords decision of Lyle & Scott 

Ltd v Scott’s Trustees Lyle & Scott Ltd v British Investment Trust 

Ltd [1959] AC 763, the case concerned a pre-emption clause, 

Article 9 and the question before the House was whether Clause 

9 could be sidestepped as there were concluded sale of shares 

with outside bidders. 
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(xliii) The House of Lords (Viscound Simonds) at page 775 held that 

the subject shareholder had to adhere to the pre-emption clause 

as that was the bargain he made when he become a shareholder 

and he must abide by it. 

 

(xliv) Lord Reid held at page 779 that such a pre-emption clause is a 

“compulsitor”, meaning it is a “wrong” if the same is not complied 

with:- 

 

“Another argument was that article 9 cannot be used as a 

compulsitor, that it is an avenue open to a shareholder who desires 

to sell his shares, but that he cannot be compelled to use it.  That is 

true in a sense.  No action can be taken against a shareholder 

who merely says that he wishes to sell or does something 

which shows that that is his intention.  But, when he goes further 

and does something which is a breach of his obligations under the 

article, the position appears to me to be quite different.  Unless 

some action can then be taken to assert the other 

shareholders’ rights under the article there is a wrong without 

a remedy.” 

 

(xlv)     Lord Keith then when on the opine as follows at page 785:- 

 

“.... If I may express my view of the article in the most general sense, 

I think the prohibitory part of the article is the sanction which 

prevents a shareholder from carrying through a transfer of shares 

without complying with the machinery of transfer set out in the 

second part of the article.  And I think a shareholder who has 

transferred, or pretended to transfer, the beneficial interest in a 
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share to a purchaser for value is merely endeavouring by a 

subterfuge to escape from the peremptory provisions of the 

article...” 

 

(xlvi) The contractual bargain between the parties in articles of 

association is recognised in our High Court decision of Ling Beng 

Hui & Ors v Ling Beng Sung [1990] 2 MLJ 186 where the High 

Court (Haidar J, as he then was) held that the articles of 

association constitutes a contract which allows each member to 

observe all the provisions and have the same enforced as a 

matter of contractual obligation without having to join the 

company as a party. 

 

(xlvii) In that case, the High Court (Haidar J) had this to say at page 

189:- 

 

“Now, the memorandum and articles of association constitute a 

contract between the members inter se.  The contract is deemed 

to contain covenants that each member will observe all the 

provisions of the memorandum and articles (see s 33(1) of the 

Companies Act 1965). Therefore every member has a personal 

right to have the terms of the memorandum and article 

observed.  Since this right is personal, there is no room for the 

application of the rule in Foss v Herbottle (1843) 2 Hare 461 in an 

action to enforce the memorandum or articles. In fact a member 

may enforce his right to have the provisions of the 

memorandum and articles observed by injunction, either 

mandatory or prohibitory.  The action may be brought directly 

against the other members, and the company does not have to 
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be joined as a party (see Rayfield v Hands [1960] Ch 1).  A 

member’s rights and liabilities under the articles of association 

are a matter of contractual obligation....” 

 

(xlviii) Against the contractual effects of articles of associations 

(containing pre-emption rights), there is then the Hong Kong High 

Court decision of Lee Chee Ngor Moreta v Prudential Enterprise 

Ltd [1991] 2 HKC 499, where the Hong Kong High Court (Sears 

J) had the occasion to deal with an application under section 

69(1B) (predecessor of section 159 of the Companies 

Ordinance) against the backdrop of a transfer of shares not in 

accordance with the pre-emption clause, namely article 36. 

 

(xlix) That article 36 provided that a transfer of shares by a member 

was subject to a right of pre-emption unless the transfer or 

bequest by will was to a member of the family.  The plaintiff, was 

the wife of the deceased who died intestate. 

 

(l)     In dismissing the application to invite an exercise of statutory 

discretionary powers of court, the Hong Kong High Court (Sears 

J) in that case held the parties to be bound by the operative 

contractual restraints and went on to state as follows at page 

502:- 

 

“Section 69(1B) uses the words ‘well founded’, and having 

considered all the facts and the principles of law, I am not satisfied 

that this application is well founded and I dismiss it.” 
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(li)     Following from the above, it is to noted that our section 106 (1) 

(a) of the Companies Act, 2016 provides that a company shall 

register transfer of shares unless the Act or the constitution 

expressly permits the directors to refuse or delay registration. 

 

(lii)     In the context of views expressed in New Zealand, that section 

106(1)(a) is similar to section 84(4) of New Zealand Companies 

Act 1993 which provides as follows:- 

 

    “Transfer of shares 

 

(4) On receipt of a form of transfer in accordance with subsection 

(2) and, if applicable, subsection (3), the company must 

forthwith enter or cause to be entered the name of the 

transferee on the share register as holder of the shares, 

unless- 

 

  ......... 

 

(c) the Act or the constitution expressly permits the board to 

refuse or delay registration for the reason stated.” 

  

(liii)     In the New Zealand High Court decision of Rodgers v Advanced 

Creative Technologies Ltd [2013] NZCCLR 17, the New Zealand 

High Court (Wylie J) had the occasion to also address the powers 

of the court to intervene when the issue was whether the transfer 

complied with the articles of association. 
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(liv)     In examining the powers had by the court, the New Zealand High 

Court (Wylie J) in that case at paras 79 and 80 then look 

cognisance of the restrictions placed on such transfer, example, 

existence of pre-emption provisions:- 

 

“Thirdly, s 84(4)(c) requires either that the Act, or the company’s 

constitution, expressly permits the board to refuse or delay 

registration for the reasons stated.  It was not suggested that 

there is any provision in the Act which is relevant.  Rather, the 

directors relied on the company’s constitution.... 

 

A company in its constitution can restrict the transfer of its 

shares, for example, by imposing rights of pre-emption on 

existing shareholders.  Further, restrictions can be placed on 

the transfer of shares in other circumstances.  However, any 

restrictions on transfer must be in clear and unambiguous terms, 

and the Courts will construe such restrictions strictly.” 

 

(lv)     Following from the above review, there is to be noted the 

subsequent amendment to the Hong Kong Company Ordinance 

namely section 160 gave statutory effect to the court’s position 

already had on recognising pre-emption provisions. 

 

(lvi)     That section 160 provides as follows:- 

 

(1) This section applies if a company’s articles give a member or class of 

member of the company a right of pre-emption or right to purchase shares 

in the company on the occurrence of an event that constitutes a 

transmission of the right to the shares by operation of law. 
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(2) If this section applies, the registration as a member of the company of 

the person to whom the right to the shares is transmitted is subject to the 

right of pre-emption or right to purchase shares contained in the articles and 

that right may be enforced against the person. 

 

(lvii)     Thereafter in the subsequent Hong Kong High Court decision of 

Liu Jinjing, the administratrix of the estate of Leung Wing Keung, 

deceased & Anor v Wai Hing Enterprises Ltd [2015] HKCU 2985, 

the issue before the Hong Kong High Court was whether that 

section 159 could be invoked in a setting where there are pre-

emption provisions. 

 

(lviii) In that case, the Hong Kong High Court (Au-Yeung J) set out the 

background to the statutory jurisdiction had by the court to 

intervene at para 18 as follows:- 

 

The principles distilled from the authorities cited to me can be       

summarized as follows: 

 

(a) At common law, the court has been reluctant to interfere 

with the directors’ discretion which can be as wide as the 

articles may permit. 

 

(b) However, courts expect directors to exercise their discretion 

bona fide in what the directors consider – not what the courts 

consider – is in the interests of the company and not for any 

collateral purpose. They must have regard to those 

considerations which the articles on their true construction permit 
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them to take into consideration.  In re Smith and Fawcett Ltd 

[1942] 1 Ch 304, at 306, 308, Lord Greene MR. 

 

(c) In the case of refusal to register as a member, the question for 

the court was whether the directors believed in good faith that it 

was in the interests of the company: Village Cay Marina Ltd v 

Acland and ors (Barclays Bank plc third party) [1998] 2 BCLC 

327, PC. 

 

(d) Ss 158 and 159 CO (and their predecessors in 1984) were 

introduced to mitigate the strictness of re Smith and 

Fawcett: Hong Kong Company Law: Legislation & 

Commentary, [955-1001]. 

 

(e) Despite having the predecessors of ss 158 and 159 CO, the 

HK courts have followed the English common law approach 

(which did not have these statutory provisions).  The court 

was not entitled to interfere with a decision with which it 

merely disagrees: Simon Fireman v Golden Rice Bowl Ltd 

[1987] 5 HKLR 981, Jones J. The tests in sub-paragraphs (b) 

and (c) continued to apply. 

 

(lix) At para 57, the Hong Kong High Court in that case concluded as 

follows: 

 

“The directors have refused to register Madam Liu as member in both 

capacities under Articles 5, 6 and 12.  That decision was made in 

good faith, in the interests of the Company and not for a collateral 

purpose.  The application under section 159 is not well founded and 

I dismiss it.” 
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(lx) From the above authorities, the Plaintiff has no further basis to 

invite the Court to disregard the obvious controversy (particularly 

when Celcom’s objection has not been retracted despite the 

Plaintiff’s own discussions with Celcom). 

 

[60] Notwithstanding that the court need not delve into the dispute or 

controversy, and the merits of the underlying litigation are not of concern in 

a stay application such as the one before me, some appreciation of the 

merits is necessary in order to ascertain whether the statutory prerequisites 

for a stay have been satisfied. 

 

[61] Having considered the parties oral arguments and submissions at length 

and having questioned them, in determining whether the purchase of the 

431,908 Shares and the subsequent refusal by the Company to register the 

transfer is the subject matter of the arbitration agreement and arbitrable, this 

Court on the basis of the series of cases discussed above and produced by 

the 1st Defendant, has no hesitation in concluding that the absence of any 

written notice of dispute does not make the arbitration agreement inoperative 

and is not a reason nor basis to refuse a stay so long  as there is a valid  

arbitration agreement. The non registration of the transfer of the 431,908 

Shares is a subject matter of the arbitration agreement as contained in the 

SHA.  

 

[62] The series of cases cited by Learned counsel for the 1st Defendant, Mr 

Foo Joon Liang are sound authority for the proposition that the non-existence 

of a notice of dispute or non fulfillment of the condition precedent to 
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arbitration is irrelevant in determining whether there is a dispute, claim or 

controversy that ought to be referred to arbitration.  

 

[63] This puts paid the core of the Plaintiff’s resistance to a stay hinging on 

the argument urged on his behalf that there is no dispute since neither 

Plaintiff nor Celcom has issued a written notice pursuant to Clause 16.1 

SHA.     

 

[64] Given the circumstances in this case, it is clear to this Court that the 

Plaintiff’s purchase of the 431,908 remaining shares of J Lo and the 

Company’s refusal to register the transfer is a matter to be properly 

determined pursuant to the arbitration agreement as the dispute or 

controversy “arises out of or in relation to” the SHA.  

 

[65] As Lords Justice Templeman in Ellerine v. Klinger (supra.) put it (at p. 

1383): 

 

“In my judgment in this context neither the word "disputes" nor the word "differences" 

is confined to cases where it cannot then and there be determined whether one 

party or the other is in the right. Two men have an argument over who won the 

University Beat Race in a particular year. In ordinary language they have a 

dispute over whether it was Oxford or Cambridge. The fact that it can be easily 

immediately demonstrated beyond any doubt that the one is right and the 

other is wrong does not and cannot mean that that dispute did not in fact exist. 

Because one man can be said to be indisputably right and the other 

indisputably wrong does not, in my view, entail that there was therefore never 

any dispute between them…”  
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[66] I find that the present case falls within the ambit of the arbitration 

agreement for the following reasons: 

 

(i)  as set out earlier, the Company is a party to the SHA; 

 

(ii) clause 9 of the SHA contains pre-emption rights of the 

shareholders in the disposal of shares in the Company; 

 

(iii) Article 37 of the Articles of Association of the Company (“AAC”) 

provided that no shares in the Company are to be transferred 

except in accordance with Articles 37 to 47 which also housed 

the pre-emption rights of members of the Company which are 

identical to the pre-emption provisions in clause 9 of the SHA; 

 

(iv) Clause 9.8 of the SHA which is identical to Article 48 AAC 

provides that the shareholders shall procure that the Directors 

shall register any transfer of Shares which complies with the 

provisions of the Agreement;   

 

(v) Article 168 provides that in the event of conflict, the provisions of 

the SHA prevail for purposes of determining any issue arising 

between its members; and  

 

(vi) Last but not least, by Clause 16 of the SHA, the parties have 

agreed to refer 'any controversy, claim or dispute” which “arises 

out of or in relation to” the SHA to arbitration. 
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[67] Initially, I saw no reason why the 1st Defendant should take up the 

cudgels for Celcom, just in case at some future date, Celcom wants the 

Shares and Celcom obviously due to  its board representation could make 

things  difficult for the Plaintiff and because of the  peremptory language of 

s. 106 CA2016, which the 1st Defendant did not comply with, it had given me 

pause for thought if s. 10 AA 2005  may be subordinated to s. 106 CA 2016 

and s. 107 but  having invited further submissions on the matter to which I 

am most grateful for, and after considering the parties’ further submissions, 

it is my view that s. s.107 (2) which  provides that the Court may order the 

company to register the transfer, if the Court is satisfied that the application 

is well founded,  by the use of the words “may” and “well founded” the court 

is given a discretion whether or not to register the shares, such discretion 

being exercised after due enquiry into the circumstances of  the company’s 

refusal to register which inevitably leads back to the issue of pre-emption 

rights both in the Company’s Articles of Association  and the SHA.     

 

[68] It must be borne in mind that the Articles of Association (now called “the 

Constitution”) is a contract inter se shareholders.  

 

[69] In the circumstances as obtained here, I agree with the 1st Defendant’s 

position that the issue of arbitrability in the context of s. 106 and 107 must 

be considered in the context of pre-emption provisions both in the SHA and 

the Company’s Articles of Association being recognized and that s. 106 and 

s.107 of the Companies Act, 2016 do not expressly preclude the arbitrability 

of the matter, neither is it against public policy to arbitrate the matter.   
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[70] In Larsen Oil and Gas Pte Ltd v Petroprod Ltd [2011] 3 SLR 414, the 

Singapore Court of Appeal accepted that there is ordinarily a presumption of 

arbitrability but the Court held that an insolvency law dispute is not arbitrable. 

Similarly the Singapore Court of Appeal in Tomolugen held that the 

liquidation of an insolvent company is not arbitrable because it is a process 

in which the public has an interest. That is not the case here.  

 

[71] This court holds the view that the dispute over the non registration of the 

shares arising from the arbitration agreement in the SHA is arbitrable and 

the arbitration agreement is not null and void, inoperative or incapable of 

being performed. 

 

[72] As for the Plaintiff’s argument that the 1st Defendant has potentially 

committed an offence under section 106(3) CA16 and the 2nd and 3rd  

Defendants have potentially committed offence under section 102(2) CA16 

and if  this Honourable Court allows the 1st  Defendant's stay application, it 

would be ratifying and perpetuating the Defendants' breach of the CA16 

statutory provisions and their illegal refusal to register the 431,908 TTSB 

Shares, the answer is found in the  Indian cases cited by the 1st Defendant  

which explained that “allegations of criminal wrongdoing or of statutory 

violation would not detract from the jurisdiction of the arbitral tribunal to 

resolve a dispute arising out of a civil or contractual relationship on the basis 

of the jurisdiction conferred by the arbitration agreement.” 

 

[73] The proceedings have to be stayed as the court has no discretion in the 

matter having regard to s.10(1) AA2005 and the terms of the arbitration 

agreement in Clause 16 of the SHA. S. 10(1) obligates the court to make an 
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order staying the present proceedings unless it is satisfied that the arbitration 

agreement is null and void, inoperative or incapable of being performed.  

 

[74] I note the Plaintiff’s arguments that the court still maintains a discretion 

not to stay proceedings. I reject that argument as I am bound by the doctrine 

of stare decisis in light of the Tindak Murni and Press Metal cases.  Even if I 

am wrong and the stay is discretionary and not mandatory as the Plaintiff’s 

counsel submitted, I would have exercised my discretion to stay the 

proceedings to hold the parties to the arbitration agreement in the SHA which 

the parties had freely contracted. This is because the very basis of an 

application to stay proceedings is the agreement wherein the parties have 

chosen arbitration over litigation in court, and the court ought to honour the 

parties’ agreement to have their disputes decided by their chosen tribunal. 

Indeed, it is the Court's duty to uphold bargains and not strike it down.  

 

[75] I am not swayed by the Plaintiff’s counsel’s argument that in the context 

of the last line of clause 9.2 of the SHA which reads  “The transfer Notice 

shall constitute the Company the agent of the Transferor for the sale of the 

Relevant Shares as herein Provided:..” as agents for J Lo, the Defendants 

must carry out J Lo’s instructions i.e. complete the registration of the sale as 

made clear by section 164 of the Contracts Act 1950  which reads: 

 

“164. An agent is bound to conduct the business of his principal according 

to the directions given by the principal, or, in the absence of any such 

directions, according to the custom which prevails in doing business of the 

same kind at the place where the agent conducts the business.  When the 
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agent acts otherwise, if any loss be sustained, he must make it good to his 

principal, and if any profit accrues, he must account for it.” [Emphasis added] 

 

[76] With respect, Clause 9.2 is part and parcel of the SHA and for that 

matter so too Clause 9.9 and it is not for this court to delve into the merits of 

whether the Company is constituted the agent of the Transferor, J Lo.  These 

are matters (as are all other matters raised on the Plaintiff’s behalf) to be 

taken before the arbitral tribunal.  With respect, where there is an arbitration 

clause, it is in my view that full-scale argument should not be permitted. 

 

[77] The English Court of Appeal case of the Fulham Football Club and 

Singapore Court of Appeal case of Tomolugen commends themselves to me 

for the proposition that the unfair prejudice consisting of the breach of the 

SHA and unconscionable behaviour complained by the Plaintiff are matters 

capable of being decided by an arbitrator.  

 

[78] The cases cited by the 1st Defendant also held that the arbitral tribunal’s 

inability to grant certain reliefs which may be sought would not in itself render 

the subject matter of the dispute non arbitrable.  

 

[79] As such, for the reasons given, enc. 7, prayer (a) is allowed with costs 

of RM10,000.00 subject to allocator and the 1st Defendant is to take steps to 

refer the matter to arbitration within 2 weeks of this order. 
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