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IN THE HIGH COURT OF MALAYA AT KUALA LUMPUR 

(COMMERCIAL DIVISION) 

ORIGINATING SUMMONS NO. WA-28JM-7-04/2021 

 

In the matter of SCOMI GROUP 

BHD (Company No: 571212-A); 

 
And 

 
In the matter of the proposed 

Judicial Management and the 

appointment of Judicial Manager 

pursuant to section 404 and section 

405 of the Companies Act 2016; 

 
And 

 
In the matter of Rules 8 of the 

Companies (Corporate Rescue 

Mechanism) Rules 2018; 

 
And 

 
In the matter of the Rules of Court 

2012. 

 
 

RE: SCOMI GROUP BHD 

(Company No:  571212-A)                …APPLICANT 

 

GROUNDS OF JUDGMENT 

(Enclosure 1) 
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1. This is an ex-parte Originating Summons (OS) filed by Scomi Group 

Bhd (Applicant) pursuant to sections 404 & 405 of the Companies 

Act 2016 seeking for inter alia an order that the Applicant be placed 

under judicial management of a judicial manager. 

 

2. The matter was called up for hearing on 24.8.2021 wherein 

counsels for Malayan Banking Berhad (Maybank), and one See 

Song & Sons Sdn Bhd (SSSSB) respectively who had filed their 

respective Notice of Intention to Appear at the hearing of the OS to 

oppose the OS as well as for SBI Spectrum Sdn Bhd (SBI), a 

proposed intervener who had filed an application to intervene in 

enclosure 8 were present (Enclosure 8).  

 

3. On the hearing date for the said OS before me, the Court had 

granted order in terms by consent for Enclosure 8 wherein SBI was 

inter alia allowed to be an intervener in the proceeding. However, 

counsel for the Applicant, Dato Malik Imtiaz, had submitted that SBI 

should make an election as they had made the application in 

Enclosure 8 whist at the same time claiming that they are a secured 

creditor. In reply counsel for SBI, En. Shahman Sangaran, argued 

that they had filed Enclosure 8 due to an abundance of caution and 

they maintained that SBI was a secured creditor. 

 

4. Be that as it may, the respective counsels for the parties before me 

had before embarking on the substance of the OS itself, had agreed 

to the following preliminary issues to be decided by this Court: 

 

(a) whether the Applicant, being a publicly listed company (PLC) 

can apply for a judicial management order (JM); 
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(b) whether a secured creditor(s) of the Applicant who objects to 

the JM being applied for will disentitle the Applicant herein to 

continue with the OS.  

 

5. The Applicant had amongst others submitted on the above issues 

that: 

 

i. JM was introduced to rehabilitate companies; 

 

ii. this Court should adopt a purposive interpretation with 

regards section 403(b) of the Companies Act 2016; 

 

iii. the said statutory provision should be interpreted in the 

context of the statute as a whole and harmoniously with in 

pari materia legislation. 

 

Parties respective positions 

 

6. The Applicant had also urged this Court to adopt the maxim noscitur 

a sociis in instances where the meaning is unclear. 

 

7. The respective Interveners, Maybank, SSSSB and SBI (Interveners) 

of course argue to the contrary and state that section 403(b) of the 

Companies Act 2016 is clear in that the JM procedure is not 

applicable to the Applicant as it is a company which is subject to the 

Capital Markets and Services Act 1967 and that where the secured 

creditors have objected to the application, the Court shall dismiss 

the said application in accordance with section 409 (b) of the 

Companies Act 2016. 
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Court’s Findings 

 

8. Section 403(b) of the Companies Act 2016 reads as follows: 

 

“This Subdivision shall not apply to: 

 

(a) a company which is a licensed institution or an operator 

of a designated payment system regulated under the 

laws enforced by the Central Bank of Malaysia; and 

 

(b) a company which is subject to the Capital Markets and 

Services act 2007.” 

 

9. The Subdivision referred to above refers to Subdivision 2 of Division 

8 Part III of the Companies Act 2016 which relates to the division in 

respect of Corporate Rescue Mechanisms in particular Judicial 

Management. 

 

10. Thereafter, section 409 (b) of the Companies Act 2016 provides that: 

  

“Subject to subsection 405(5), the Court shall dismiss an 

application for a judicial management order if it is satisfied that: 

 

(a) a receiver or receiver and manager referred to in 

subparagraph 408(1)(b)(ii) has been or will be 

appointed; or 

(b) the making of the order is opposed by a secured 

creditor.” 
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11. It is pertinent to note that the word ‘or’ which appears in section 409 

(b) of the Companies Act 2016 was inserted by way of the 

Companies Amendment Act 2019 (Act A1605) which came into 

force on 15.1.2020 by way of P.U. (B) 16/2020. 

 

Section 403(b) of the Companies Act 2016 and Capital Markets and 

Services Act 2007 

 

12. I now come to the arguments raised by the Applicant’s counsel in 

support of their contentions. Let me first address Section 403(b) of 

the Companies Act 2016 where this Court was asked to apply the 

purposive interpretation approach in determining the meaning of 

and the words in the said section. 

 

13. In doing so, this Court had noted section 17A of the Interpretation 

Acts 1948 & 1967 which was referred to by counsel for the 

Applicant and the case of Kesatuan Pekerja-Pekerja Bukan 

Eksekutif Maybank Bhd v Kesatuan Kebangsaan Pekerja-

Pekerja Bank & Anor [2018] 2 MLJ 590. Section 17A of the 

Interpretation Act provides: 

 

“In the interpretation of a provision of an act, a construction that 

would promote the purpose or object underlying the act (whether 

that purpose or object is expressly stated in the act or not) shall 

be preferred to a construction that would not promote that 

purpose or object.” 

 

14. A reading of Kesatuan Pekerja-Pekerja Bukan Eksekutif 

Maybank Bhd (supra), a decision of the Federal Court had applied 
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the purposive interpretation approach in the interpretation of the 

Trade Union Act 1959 (TUA 1959) and which the Federal Court 

ruled based on the facts of the said matter that it was a cardinal rule 

of interpretation of statutes that the provision had to be read as a 

whole. It was also held that section 12(2) of the TUA 1959 had to be 

liberally interpreted by the courts where the word ‘shall’ appeared in 

subsection (3), the use of the word ‘may’ in the other two 

subsections did not give a free hand to the DG in the exercise of 

discretion whether or not to register. A careful reading of the said 

case will show that before embarking on the purposive approach 

Balia Yusof JCA, speaking for the Federal Court had after looking at 

the two schools of thought relating to statutory interpretation, said: 

 

“…we have always been inclined to follow purposive and literal 

constructions which means that the literal meaning of an Act will 

be followed where that meaning is in accordance with the 

legislative purpose (see the decisions in United Hokkien 

Cemetries Penang v Majlis Perbandaraan Pulau Pinang [1979] 2 

MLJ 121; Foo Loke Ying & Anor v Television Broadcasts Ltd & 

Ors [1985] 2 MLJ 35; Vengadasalam v Khor Soon Weng & 

Ors [1985] 2 MLJ 449).” 

 

15. As to the said 403(b) of the Companies Act 2016, the contention 

before me is whether the Applicant is “subject to the Capital Markets 

and Services Act 2007”. Thus, in coming to a decision herein, this 

Court has had to examine the said Capital Markets and Services 

Act 2007 (CMSA).  

 

https://advance.lexis.com/document/documentlink/?pdmfid=1522468&crid=d2800678-2800-4c0e-b3e1-17ec8b71ed1b&pddocfullpath=%2Fshared%2Fdocument%2Fcases-my%2Furn%3AcontentItem%3A5WT7-20P1-JP9P-G02D-00000-00&pdcontentcomponentid=235222&pddoctitle=%5B2018%5D+2+MLJ+590&pdproductcontenttypeid=urn%3Apct%3A348&pdiskwicview=false&ecomp=s579k&prid=ee429c71-4d1b-4509-881b-c881c33bae4d
https://advance.lexis.com/document/documentlink/?pdmfid=1522468&crid=d2800678-2800-4c0e-b3e1-17ec8b71ed1b&pddocfullpath=%2Fshared%2Fdocument%2Fcases-my%2Furn%3AcontentItem%3A5WT7-20P1-JP9P-G02D-00000-00&pdcontentcomponentid=235222&pddoctitle=%5B2018%5D+2+MLJ+590&pdproductcontenttypeid=urn%3Apct%3A348&pdiskwicview=false&ecomp=s579k&prid=ee429c71-4d1b-4509-881b-c881c33bae4d
https://advance.lexis.com/document/documentlink/?pdmfid=1522468&crid=d2800678-2800-4c0e-b3e1-17ec8b71ed1b&pddocfullpath=%2Fshared%2Fdocument%2Fcases-my%2Furn%3AcontentItem%3A5WT7-20P1-JP9P-G02D-00000-00&pdcontentcomponentid=235222&pddoctitle=%5B2018%5D+2+MLJ+590&pdproductcontenttypeid=urn%3Apct%3A348&pdiskwicview=false&ecomp=s579k&prid=ee429c71-4d1b-4509-881b-c881c33bae4d
https://advance.lexis.com/document/documentlink/?pdmfid=1522468&crid=d2800678-2800-4c0e-b3e1-17ec8b71ed1b&pddocfullpath=%2Fshared%2Fdocument%2Fcases-my%2Furn%3AcontentItem%3A5WT7-20P1-JP9P-G02D-00000-00&pdcontentcomponentid=235222&pddoctitle=%5B2018%5D+2+MLJ+590&pdproductcontenttypeid=urn%3Apct%3A348&pdiskwicview=false&ecomp=s579k&prid=ee429c71-4d1b-4509-881b-c881c33bae4d
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16. In the preamble to the CMSA, it is stated that the CMSA is an Act 

“to regulate and to provide for matters relating to the activities, 

markets, and intermediaries in the capital markets and for matters 

consequential and incidental thereto.” 

 

17. Section 2 of CMSA being the interpretation section in the said Act, 

defines the words ‘capital markets’, ‘corporation’, ‘listed corporation’, 

‘securities’, ‘stock market’ and ‘listed’ as follows: 

 

 "capital market" means the securities and derivatives markets; 

 

"corporation "means any body corporate formed or incorporated 

or existing within or outside Malaysia and includes any foreign 

company but does not include- 

 

(a) any body corporate that is incorporated within Malaysia and 

is, by notice of the Minister charged with the responsibility for 

companies published in the Gazette, declared to be a public 

authority or an instrumentality or agency of the Government 

of Malaysia or of any State or to be a body corporate which is 

not incorporated for commercial purposes; 

(b) any corporation sole; 

 

(c) any society registered under any written law relating to co-

operative societies; or 

 

(d) any trade union registered under any written law as a trade 

union; 
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"listed corporation" means a corporation whose securities or any 

class of its securities have gained admission to be quoted on a 

stock market of a stock exchange; 

 

"securities" means- 

 

(a) debentures, stocks or bonds issued or proposed to be issued 

by any government; 

(b) shares in or debentures of, a body corporate or an 

unincorporated body; or 

 

(c) units in a unit trust scheme or prescribed investments, and 

includes any right, option or interest in respect thereof; 

 

"stock market"  means a market or other place at which, or a 

facility by means of which- 

 

(a) offers to sell, purchases or exchanges of securities are 

regularly made or accepted; 

(b) offers or invitations that are intended, or may reasonably be 

expected, to result, whether directly or indirectly, in the 

making or acceptance of offers to sell, purchase or exchange 

securities, are regularly made; or 

(c) information concerning the prices at which or the 

consideration for which, particular persons, or particular 

classes of persons, propose, or may reasonably be expected 

to sell, purchase or exchange securities is regularly provided; 
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"listed", in relation to a security or a corporation, as the case may 

be, means such security or corporation whose securities or any 

class of its securities having gained admission to be quoted on a 

stock market of a stock exchange; 

 

18. I have also noted that the CMSA has in Part VII under “Provisions 

Applicable to Listed Corporations”, sections 317 to 321 therein 

govern listed corporations and inter alia the duties imposed on them 

under the CMSA including the penalties thereto for failure to comply 

with the said provisions such as section 317A on the Prohibited 

Conduct of a director or officer of a listed corporation and section 

320A for false or misleading financial statements of listed 

corporation. Apart from the said sections, section 174-182 (under 

Market Misconduct and Other Prohibited Conduct, offences for 

market trading and market rigging etc), as well as sections 183-191 

(on Insider Trading) are also applicable to listed corporations. 

 

19. This Court was referred by counsel for SSSSB to the Companies 

Commission of Malaysia Consultation Document which had 

discussed the proposed amendments to the Companies Act 2016 

wherein mention was made as to the JM not being available to 

companies under the CMSA. With respect, I am of the view that this 

is not a conclusive authority for this Court to determine if the CMSA 

is applicable to listed companies but is merely a persuasive 

document which this Court can take note of.  

 

20. On the other hand, the Applicant’s counsel had also attempted to 

persuade this Court to inter alia apply the maxim noscitur a sociis 

and to construe the CMSA to construe the phrase ‘companies 
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subject to the Capital Markets and Services Act 2007’ as companies 

that are ‘licensed and regulated under the CMSA”. The said maxim 

noscitur a sociis which is the ‘associated words rule’ was explained 

by the Federal Court in Maple Amalgamated Sdn Bhd & Anor v 

Bank Pertanian Malaysia Bhd [2021] MLJU 1245 wherein the 

Court had quoted the learned author Ruth Sullivan and stated: 

 

“According to learned author Ruth Sullivan in Statutory 

Interpretation (2nd Edition, Irwin Law Inc., 2007), at page 175, this 

cannon of construction operates thus: 

“When two or more words or phrases perform a parallel function 

within a provision and are linked by “and” or “or,” the meaning of 

each is presumed to be influenced by the others. The interpreter 

looks for a pattern or a common theme in the words or phrases, 

which may be relied on to resolve ambiguity or to fix the scope of 

the provision.”. 

 

21. After considering the said maxim, I hold that the same does not 

apply in the present circumstances as the said sub sections referred 

to i.e section 403(a) and (b) of the Companies Act 2016 are 2 

different sub sections / provisions in the Companies Act 2016 and 

thus are meant to be read disjunctively and of which one sub 

section is not meant to influence the other. 

 

22. This Court has also examined the Corporate Law Reform 

Committee Final Report on the Companies Act 1965 entitled 

“Review of the Companies Act 1965- Final Report” and the 

Consultative Document On the Proposed Companies Act 
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(Amendment) Bill 2020 and finds that the same do not assist the 

Applicant’s contentions as it is only a proposal made in adopting the 

Companies Act 2016 and that not all the proposals referred to 

therein have been adopted and is again with respect, only a 

document of persuasive value for this Court to come to its decision 

herein. 

 

23. Upon reading the CMSA as a whole and in particular the above 

sections referred to above, this Court concludes from a plain 

reading of the CMSA, that it is inter alia clear that any body 

corporate formed or incorporated or existing within or outside 

Malaysia which will include any foreign company which are not a 

corporation sole, co-operative society or trade union whose shares 

are quoted on a stock market will be governed by the CMSA. On 

this point, I also take some guidance from Ng Kim Fong v Menang 

Corporation (M) Berhad [2020] MLJU 644 where the Court of 

Appeal had stated: 

 

“[5]  The respondent is listed on the Main Board of Bursa 

Malaysia Securities Berhad (“Bursa”) and are subject to the Main 

Market Listing Requirements of Bursa, the Companies Act 2016 

and the Capital Market and Services Act 2007 (“CMSA”). Being a 

public listed company, the respondent is compelled to make 

disclosure of all relevant information and events pertaining inter 

alia, to its business and of its acquisition and disposal of assets.” 

 

24. In coming to this Court’s decision herein, the following various 

cases have been considered by this Court: 

 



12 

 

(i) Re A Panjaram (1992) 1 MLJ 467, where KC Vohraj J (as he 

then was) held that a Court may not add words in a statute 

save by way of necessary implication; 

 

(ii) Tenaga Nasional Bhd v. Ichi-Ban Plastic (M) Sdn Bhd & 

Other Appeals [2018] 3 CLJ 557 where the Federal Court 

held that it is a principle of great antiquity that where the 

language of the statute is clear, effect must be given to it and 

no outside consideration can be called in aid to find that 

intention. 

 

(iii) Metramac Corporation Sdn Bhd v. Fawziah Holdings Sdn 

Bhd [2007] 4 CLJ 725; [2007] 5 MLJ 501 where the Federal 

Court held: 

 

[16] The "literal" rule or the "plain meaning" rule as is known 

in America is best illustrated by referring to the speech of 

Tindal CJ in The Sussex Peerage [1844] 11 Clark & Finnelly 

85, at p. 143. There his Lordship said this: 

... the only rule for the construction of Acts of Parliament is, 

that they should be construed according to the intent of the 

Parliament which passed the Act. If the words of the statute 

are in themselves precise and unambiguous, then no more 

can be necessary than to expound those words in their natural 

and ordinary sense. The words themselves alone do, in such 

case, best declare the intention of the lawgiver.” 
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(iv) Tebin bin Mostapa (as Administrator of the estate of Hj 

Mostapa bin Asan, deceased) v Hulba-Danyal bin Balia & 

Anor (as Joint Administrators of the estate of Balia bin 

Munir, deceased) [2020] 4 MLJ 721, where Vernon Ong FCJ 

speaking for the Federal Court had held: 

 

“[30]  In our opinion, the rules governing statutory 

interpretation may be summarised as follows. First, in 

construing a statute effect must be given to the object and 

intent of the Legislature in enacting the statute. Accordingly, 

the duty of the court is limited to interpreting the words used 

by the Legislature and to give effect to the words used by it. 

The court will not read words into a statute unless clear 

reason for it is to be found in the statute itself. Therefore, in 

construing any statute, the court will look at the words in the 

statute and apply the plain and ordinary meaning of the words 

in the statute. Second, if, however the words employed are 

not clear, then the court may adopt the purposive approach in 

construing the meaning of the words used (emphasis mine). 

Section 17A of the Interpretation Acts 1948 and 1967 provides 

for a purposive approach in the interpretation of statutes. 

Therefore, where the words of a statute are unambiguous, 

plain and clear, they must be given their natural and ordinary 

meaning. The statute should be construed as a whole and the 

words used in a section must be given their plain grammatical 

meaning. It is not the province of the court to add or subtract 

any word; the duty of the court is limited to interpreting the 

words used by the legislature and it has no power to fill in 

the gaps disclosed. Even if the words in a statute may be 



14 

 

ambiguous, the power and duty of the court ‘to travel outside 

them on a voyage of discovery are strictly limited’. Third, the 

relevant provisions of an enactment must be read in 

accordance with the legislative purpose and applies especially 

where the literal meaning is clear and reflects the purposes of 

the enactment (emphasis mine). This is done by reference to 

the words used in the provision; where it becomes necessary 

to consider every word in each section and give its widest 

significance. An interpretation which would advance the object 

and purpose of the enactment must be the prime 

consideration of the court, so as to give full meaning and 

effect to it in the achievement to the declared objective. As 

such, in taking a purposive approach, the court is prepared to 

look at much extraneous materials that bears on the 

background against which the legislation was enacted. It 

follows that a statute has to be read in the correct context and 

that as such the court is permitted to read additional words 

into a statutory provision where clear reasons for doing so are 

to be found in the statute itself.” 

 

(v)  Fekah bt Hj Husin & Ors v Menteri Besar Selangor 

(Pemerbadanan) [2021] MLJU 613 where the Federal Court, 

in a judgment pronounced through Rohana Yusuf PCA, stated 

at paragraph 47: 

 

“[47]  The principle of legal interpretation is trite. It is not the 

function and duty of a Court to read into the law, visibly 

missing provisions into the legislation. The Federal Court had 

in Kuala Lumpur, Klang & Port Swettenham Omnibus Co Bhd 
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v Transport Workers’ Union [1971] 1 MLJ 102, propounded 

this legal principle relating to power of a body established by 

law, when it stated in that case, “The powers and duties of an 

authority or body established, appointed or constituted under 

a statute, on the other hand, are contained in the statute 

itself…”. That is the correct proposition to speak of a statutory 

authority, as a body established under that statute.” 

 

and further down at paragraphs 51 & 52 therein:  

 

“[51]  Very recently, this general rule of interpretation, was 

reiterated in the judgment of this Court delivered by Vernon 

Ong FCJ in Tebin bin Mostapa (as administrator of the estate 

of Hj Mostapa bin Asan, deceased) v Hulba-Danyal bin Balia 

& Anor (as joint administrators of the estate of Balia bin Munir, 

deceased) [2020] 4 MLJ 721….. 

  ……… 

 [52]  The Court shall at all times give effect to the intent and 

object of the legislature in the exercise of interpreting a statute. 

Indisputably there is no provision establishing a BOD or 

conferring power to such board in the Enactment before us. It 

is not for the Court to supplant what the law never have or 

never intend to legislate in the first place.” 

 

25. Applying the principles of statutory interpretation from the aforesaid 

cases, I have carefully considered the Applicant’s counsels 

arguments but am unable to agree with the Applicant with regards 

the statutory interpretation on the applicability of the CMSA only to 

https://advance.lexis.com/document/documentlink/?pdmfid=1522468&crid=af38b210-1638-444b-97e8-7b06beb8128f&pddocfullpath=%2Fshared%2Fdocument%2Fcases-my%2Furn%3AcontentItem%3A62J3-DP41-JCBX-S0HV-00000-00&pdcontentcomponentid=235221&pddoctitle=%5B2021%5D+MLJU+613&pdproductcontenttypeid=urn%3Apct%3A348&pdiskwicview=false&ecomp=s579k&prid=289d41d5-e197-4930-8c41-31aa9bc10150
https://advance.lexis.com/document/documentlink/?pdmfid=1522468&crid=af38b210-1638-444b-97e8-7b06beb8128f&pddocfullpath=%2Fshared%2Fdocument%2Fcases-my%2Furn%3AcontentItem%3A62J3-DP41-JCBX-S0HV-00000-00&pdcontentcomponentid=235221&pddoctitle=%5B2021%5D+MLJU+613&pdproductcontenttypeid=urn%3Apct%3A348&pdiskwicview=false&ecomp=s579k&prid=289d41d5-e197-4930-8c41-31aa9bc10150
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companies that are involved in activities or markets in the capital 

market or which are intermediaries in the capital market as 

suggested by the Applicant’s counsel based on the findings of this 

Court as to the applicability of the CMSA as mentioned above. 

 

26. In coming to this Court’s decision, I have also perused the article 

relied on by the Applicant’s counsel entitled “Dr. Cheong May Fong 

‘Purposive Approach and Extrinsic Material in Statutory 

Interpretation: Developments in Australia and Malaysia [2018] JMJ” 

which discussed the approach taken by the Malaysian courts on 

statutory interpretation and the applicability of section 17A of the 

Interpretation Act in order to support the Applicant’s contentions. I 

have noted the learned authors views but I hold that as a court of 

law, this court is bound by the doctrine of stare decisis to adopt the 

statutory interpretations as provided by the Appellate courts, in 

particular the Federal Court being our Apex Court and with respect I 

am therefore not inclined to follow the view of the learned author in 

the said article in light of our over whelming local jurisprudence on 

this subject.   

 

27. I cannot therefore agree with the Applicant’s contention that section 

403(b) of the Companies Act 2016 is general in nature or adopts a 

broad brush categorisation as opposed to section 403(a) of the 

Companies Act 2016 which , in the words of the Applicant’s counsel, 

“seeks to carve out entities that are licensed and regulated by Bank 

Negara from judicial management” as I am of the opinion that the 

words in section 403(b) of the Companies Act 2016 are clear to its 

meaning. On this, I agree with SSSB’s counsel that there is an 

established principle of statutory interpretation that where 
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Parliament includes a particular term in on part of a statute but 

omits it in another part of the same, it must be presumed that 

Parliament acted intentionally in doing so, see the Federal Court 

case of View Esteem Sdn Bhd v Bina Puri Holdings Sdn Bhd 

[2018] 2 MLJ 22 held: 

“It is trite that they mean different things when both words appear 

in the same statute as it does in the present act. On this point 

in Lee Lee Cheng (F) v Seow Peng Kwang [1960] 1 MLJ 1, 

Thomson CJ observed at p 3: 

It is axiomatic that when different words are used in a statute they 

refer to different things and this is particularly so where the 

different words are, as here, used repeatedly. …” 

 

28. As to the reference to  Leadmont Development Sdn Bhd v Infra 

Segi Sdn Bhd & Anor  [2019] 8 MLJ 473 it is worth noting that the 

said case was decided prior to the amendments to sub sections (a) 

and (b) of section 403 of the Companies Act 2016 when the word 

‘and’ was previously used between the said sub sections (a) and (b) 

which has since been replaced by the word ‘or’ since 15.1.2020 as 

mentioned earlier and that this Court must give due recognition to 

that fact and consequently read the said sub sections (a) and (b) 

disjunctively. 

 

29. Accordingly, this Court cannot read words into section 403(b) of the 

Companies Act 2016 which are in my view plain, clear and 

unambiguous. I thus hold that section 403(b) of the Companies Act 

2016 applies to all companies whose shares are quoted on a stock 

market of a stock exchange as is the situation here with the 

https://advance.lexis.com/document/documentlink/?pdmfid=1522468&crid=c16a93b2-9f1e-40ba-9b5d-8a8a20dbfe6e&pddocfullpath=%2Fshared%2Fdocument%2Fcases-my%2Furn%3AcontentItem%3A5WT7-20M1-JB2B-S37K-00000-00&pdcontentcomponentid=235222&pddoctitle=%5B2018%5D+2+MLJ+22&pdproductcontenttypeid=urn%3Apct%3A348&pdiskwicview=false&ecomp=s579k&prid=76e74906-306c-476c-82aa-44eeb33bf972
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Applicant, and that the Applicant as a listed company under the 

CMSA cannot avail himself of the Judicial Management corporate 

rescue mechanism under Sub Division 2 of Division 8 Part III of the 

Companies Act 2016. 

 

Secured Creditors & Position of MBB and SSSSB  

 

30. I have viewed exhibit A – 1 and A-8 in enclosure 10, and find that 

Maybank had granted the Applicant a Term Loan 1 and Term Loan 

2/Letter of Credit and a Bank Guarantee Facility (performance 

bond/counter guarantee) (Banking Facilities) which were secured by 

a Memorandum of Deposit dated 4.9.2014 and a Supplemental 

Memorandum of Deposit dated 30.10.2015 (Maybank MOD). 

 

31. This Court has also noted that a Settlement Agreement dated 

17.9.2019 (Settlement Agreement was entered into between 

Maybank and the Applicant and that a Proposed Corporate Exercise 

was to be undertaken by the Applicant (Proposed Corporate 

Exercise) as seen in exhibit A-12 of enclosure 10 which were varied 

by Maybank’s letter dated 9.10.2019 as found in exhibit A-13 of 

enclosure 10 and that due to a default of the Settlement Agreement 

vis a vis the Proposed Corporate Exercise being aborted, Maybank 

had commenced an action at the Kuala Lumpur High Court vide Suit 

No WA-22NCVC-545-11/2020 against the Applicant claiming the 

sum of RM113,957,000 and that the same is currently pending. 

 

32. It is therefore clear that Maybank is a secured creditor of the 

Applicant. 
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33. As for SSSSB, it is undisputed that the charge under MOD 1, MOD 

2, Loan 1 and Loan 2 Notes have not been registered. Section 

325(1) of the Companies Act 2016 provides that: 

 

“(1) A company that creates a charge over its property or any of 

its undertakings to which this section applies shall lodge within 

thirty days from the creation of the charge, together with the 

prescribed fee with the Registrar for registration, a statement of 

particulars of the charge in the form and manner as may be 

determined by the Registrar.” 

 

34. Thus, based on section 325(1) of the Companies Act 2016, it is the 

duty of the Applicant to register the Charge and I hold that the 

failure to do so does not affect the validity or the effect of the 

Charge as there is no legal provision or authority shown to this 

Court by the Applicant’s counsel to support such a contention. 

 

35. In any event, Loan 2 Note and the MOD 2 have been registered 

with the Suruhanjaya Syarikat Malaysia (SSM) by the lodgement of 

the statement of particulars as seen in Exhibit A-7 in enclosure 55. 

 

36. I am of the view that it would be improper for the Applicant to now 

come to this Court to argue that the said Charge in favour of SSSSB 

has not been registered and thus SSSSB is not a secured creditor.  

 

37. This Court therefore holds that in the circumstances, SSSSB is a 

secured creditor of the Applicant with a registered charge. 
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38. In Tidalmarine Engineering Sdn Bhd v Portneka Sdn Bhd & 

Anor [2020] MLJU 2526, this Court has held in dealing with section 

409 (b) of the Companies Act 2016 that: 

 

“[21] Following from the provisions of section 409 CA2016, it is 

clear that the said section mandates that the Court is to dismiss 

an application for a judicial management order by the use of the 

word “shall’ therein subject to the fact that this court is satisfied 

that either of the sub sections (a) or (b) as contained therein are 

in existence.” 

 

39. If I may add further, the usage of the word ‘secured creditor’ in the 

said section 409 (b) of the Companies Act 2016 shows that 

Parliament had in its wisdom specifically and expressly included  

the term ‘secured creditor’ to the said sub section and thus confined 

the right to object to a judicial management application to only 2 

categories of creditors which are (i)“a receiver or receiver and 

manager referred to in subparagraph 408(1)(b)(ii) (who) has been or 

will be appointed; and (ii) “a secured creditor.” This Court must 

therefore take cognisance of the same and apply the literal 

approach in reading the said sub section especially where the 

construction of the words therein are plainly clear and unambiguous.   

 

40. From the entire circumstance of the matter before this Court, I thus 

hold that MBB and SSSSB are secured creditors who have a right 

to veto the JM Application herein and as they have done so, the 

Applicant is not entitled to obtain a judicial management order 

pursuant to section 403(b) and section 409 (b) of the Companies 

Act 2016 respectively and that this Court must thus dismiss the OS 
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herein with costs of RM10,000 to be paid by the Applicant to each of 

the other parties. 

 

Dated:  4th day of October 2021      

 

 

sgd. 

NADZARIN BIN WOK NORDIN 

JUDICIAL COMISSIONER 

KUALA LUMPUR HIGH COURT 
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[Messrs S Ravenesan] 

 

CS Mong and Medha Ong for Maybank Banking Berhad 

[Messrs Lee Hishammuddin Allen & Gledhill] 

 

Shahman Sangaran and Cheryl Leong for the Interveners, SBI Spectrum 

Sdn Bhd 

[Messrs Kumar Jaspal Quah & Aishah] 

 

Nimalan Devaraja and Janice Ooi for See Song & Sons Sdn Bhd 

[Messrs Skrine] 

 


