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DALAM MAHKAMAH PERSEKUTUAN MALAYSIA 

(BIDANG KUASA RAYUAN) 

RAYUAN SIVIL NO: 02(f)-91-11/2012(B)                                                 

ANTARA 

FRANCIS A/L AUGUSTINE PEREIRA                                            
(NO. K/P: 530309-10-5539)   … PERAYU 

DAN 

1. DATARAN MANTIN SDN BHD                                               
 (NO. SYARIKAT: 239702-W)                                                                                                         
2. WEE KHEN PENG                                                                                                                 
3. LIM OOI HOONG @ LIM LIEW HOONG                                                                           
4. TUNG HAN BEE                                                                       
5. TEH CHOOI KIM                                                                        
6. PAULINE VONG NYIT-LI & 173 ORS                                              
7. OCBC BANK (MALAYSIA) BHD … RESPONDEN-   
         RESPONDEN 

      

DIDENGAR BERSAMA 

RAYUAN SIVIL NO: 02(f)-93-11/2012(B)                                                 

ANTARA 

FRANCIS A/L AUGUSTINE PEREIRA                                            
(NO. K/P: 530309-10-5539)   … PERAYU 

DAN 
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1. WEE KHEN PENG                                                                                              
2. LIM OOI HOONG @ LIM LIEW HOONG                                                                                                       
3. TUNG HAN BEE                                                                          
4. TEH CHOOI KIM                                                                        
5. DATARAN MANTIN SDN BHD                                               
 (NO. SYARIKAT: 239702-W)                                       
 (PELIKUIDATUR SEMENTARA DILANTIK)                                                                                                        
6. PAULINE VONG NYIT-LI & 173 ORS                                              
7. OCBC BANK (MALAYSIA) BHD … RESPONDEN-   
         RESPONDEN 

 

DIDENGAR BERSAMA 

RAYUAN SIVIL NO: 02(f)-94-12/2012(B)                                                 

ANTARA 

LEGENDA EDUCATION GROUP SDN BHD  … PERAYU 

DAN 

1. DATARAN MANTIN SDN BHD                                               
 (NO. SYARIKAT: 239702-W) (DALAM LIKUIDASI)                                       
2. WEE KHEN PENG                                                                                              
3. LIM OOI HOONG @ LIM LIEW HOONG                                                                                                       
4. TUNG HAN BEE                                                                          
5. TEH CHOOI KIM                                                                                                                
6. OCBC BANK (MALAYSIA) BHD … RESPONDEN-  
         RESPONDEN  
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                 Dalam Perkara Mahkamah Rayuan Malaysia                                    
            (Bidang Kuasa Rayuan)                                       
                  Rayuan Sivil No: B-02-119-01/2012 

Antara  

Dataran Mantin Sdn Bhd                                         
(No. Syarikat: 239702-W)                                                                 
(Pelikuidator Sementara Dilantik)  … Perayu 

Dan  

1. Legenda Education Group Sdn Bhd                                                                                                                              
2. Wee Khen Peng                                                                                               
3. Lim Ooi Hoong @ Lim Liew Hoong                                                                                                        
4. Tung Han Bee                                                                           
5. Teh Chooi Kim                                                                                                                  
6. OCBC Bank (Malaysia) Bhd   … Responden-   
         Responden  

 

DIDENGAR BERSAMA 

RAYUAN SIVIL NO: 02(f)-95-12/2012(B)                                                 

ANTARA 

LEGENDA EDUCATION GROUP SDN BHD  … PERAYU 

DAN 

1. WEE KHEN PENG                                                                                              
2. LIM OOI HOONG @ LIM LIEW HOONG                                                                                                       
3. TUNG HAN BEE                                                                          
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4. TEH CHOOI KIM                                                                               
5. DATARAN MANTIN SDN BHD                                               
 (NO. SYARIKAT: 239702-W)                                         
 (DALAM LIKUIDASI)                                                                                   
6. OCBC BANK (MALAYSIA) BHD … RESPONDEN-  
         RESPONDEN  

 

                  Dalam Perkara Mahkamah Rayuan Malaysia                                                                                       
            (Bidang Kuasa Rayuan)                                       
                  Rayuan Sivil No: B-02-3185-12/2011 

Antara  

1. Wee Khen Peng                                                                                               
2. Lim Ooi Hoong @ Lim Liew Hoong                                                                                                        
3. Tung Han Bee                                                                           
4. Teh Chooi Kim     … Perayu-Perayu                                                                                                    
             
      Dan  

1. Francis a/l Augustine Pereira                                                                                                                         
2. Dataran Mantin Sdn Bhd                                         
 (No. Syarikat: 239702-W)                                                                 
 (Pelikuidator Sementara Dilantik)                                                        
3. Pauline Vong Nyit-Li sehingga Responden ke 175   

4. OCBC Bank (Malaysia) Bhd   … Responden-   
         Responden  
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          CORAM:   ARIFIN ZAKARIA, CJ                                                   
                SURIYADI HALIM OMAR, FCJ                                                             
              AHMAD HJ MAAROP, FCJ                                                                     
                            HASAN LAH, FCJ                                                                                                       
                            ZALEHA ZAHARI FCJ 

 

JUDGMENT OF THE COURT  

 

 Introduction 

[1] These four appeals are filed against the decision of the Court 

of Appeal given on 10.8.2012 which reversed the decision of 

the High Court given on 30.11.2011 in the Originating 

Summons proceedings in the High Court of Shah Alam filed 

separately by Legenda Education Group Sdn Bhd 

(“Legenda”), Francis a/l Augustine Pereira (“Francis”), Golden 

Eight Property Sdn Bhd and Shaharudin bin Abdul Manap and 

4 Others.  There were altogether 8 related appeals in the Court 

of Appeal, namely civil appeals no. B-02-3185-12/2011, B-02-

3182-12/2011, B-02-3183-12/2011, B-02-3184-12/2011, B-

02-116-01/2012, B-02-117-01/2012, B-02-118-01/2012 and B-

02-119-01/2012. 

[2] Civil Appeals no: 02(f)-91-11/2012(B) and no: 02(f)-93-

11/2012(B) were filed by Francis and Civil Appeals no: 02(f)-
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94-12/2012(B) and 02(f)-95-12/2012(B) were filed by 

Legenda.  For Civil Appeals filed by Francis this Court allowed 

leave to appeal on the following question of law: 

“Whether section 176 of the Companies Act can 

confer preference on one group of creditors whilst 

excluding another group altogether where the 

company is wound up or is in the process of being 

wound up.” 

[3] For Civil Appeals filed by Legenda leave was given by this 

Court for Legenda to appeal on the following question of law: 

“Who in law would constitute a class of creditors 

within the meaning of section 176 of the Companies 

Act, 1965?.” 

[4] These four appeals are heard together since they emanated 

from one decision of the Court of Appeal and the issues 

involved are common. 

Background Facts 

[5] Dataran Mantin Sdn Bhd (“Dataran Mantin”) was, at all 

material times, a property development company involved in 

the following two property development projects: 
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(a) a property development scheme known as the 

Bandar Universiti Teknologi Legenda in Mantin, 

Negeri Sembilan (“BUTL development”); and 

(b) a partly completed luxury multi-storey condominium 

development known as Platinum Damansara (“the 

Project”), being a purported joint venture with its 

wholly owned subsidiary, Mico Vionic Sdn Bhd 

(“Mico Vionic”) on the land held under H.S.(D) 

112760, PT 1428 Mukim Damansara, District of 

Petaling, State of Selangor (“the Project Land”) and 

registered under the name of Mico Vionic. 

[6] OCBC Bank (Malaysia) Bhd (“OCBC Bank”) was at all material 

time the chargee in respect of the Project Land, pursuant to a 

3rd party charge created by Mico Vionic, in consideration of a 

credit facility granted by OCBC Bank to Dataran Mantin to 

complete the Project. 

[7] As further security for the credit facilities, Dataran Mantin had 

also executed a debenture in favour of OCBC Bank creating a 

fixed and floating charge over the assets of Dataran Mantin. 

[8] Construction on the Project commenced in December 2004 but 

was abandoned in April 2007 when it was approximately 35% 
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completed.  There were 660 purchasers of condominium units 

in the Project. 

[9] Dataran Mantin defaulted in payments to OCBC Bank resulting 

in the appointment of Receivers and Managers of the 

properties of Dataran Mantin on 4.2.2008.  Subsequently the 

joint venture agreement was terminated. 

[10] Dataran Mantin also defaulted in payments to its unsecured 

creditors.  A winding-up petition was filed vide Winding-Up 

Petition No: MT6-28-21-2009 by Perkhidmatan Keselamatan 

Laksamana (M) Sdn Bhd on 22.1.2009 (“the Winding-up 

Proceedings”) and on 6.3.2009 the Shah Alam High Court 

made an order for the appointment of Provisional Liquidators 

of Dataran Mantin. 

[11] Legenda, who claimed to be an unsecured creditor of Dataran 

Mantin for the sum of RM626,036.00 duly filed its Notice of 

Intention to support the petition in the Winding-Up Proceedings 

on 18.4.2011.  Legenda claimed that the debt arose from the 

services rendered by Legenda to Dataran Mantin in the BUTL 

development. 

[12] Sometime in January 2011, while the Winding-Up Proceedings 

were still on foot, the 2nd to 5th Respondents in Civil Appeal No. 

91, being the purchasers of condominium units in the Project, 
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formulated a scheme of arrangement for Dataran Mantin 

pursuant to section 176 of the Companies Act 1965 (“the 

Scheme”). 

[13] The Scheme provided for a “White Knight” to acquire the 

Project and the Project Land from OCBC Bank.  The White 

Knight was to thereafter complete the development of the 

Project and use a portion of the profits to satisfy solely the 

debts of the Project creditors, which was defined as the 

secured creditors of the Project (OCBC Bank), the unsecured 

creditors of the Project and the purchasers of the condominium 

units in the Project.  The scheme excluded all the other 

secured and unsecured creditors of Dataran Mantin.  The 

scheme was fully supported by the Provisional Liquidators of 

Dataran Mantin. 

[14] On 17.6.2011 vide Shah Alam High Court Petition No: 26-9-

2011, the said 2nd to the 5th Respondents obtained an order 

approving the Scheme (“the Sanction Order”). 

[15] Legenda then commenced an Originating Summons 

proceedings in Shah Alam High Court against the 2nd to 5th 

Respondents and Dataran Mantin for inter alia a declaration 

that the Sanction Order was null and void and ought to be set 

aside.  Three other Originating Summonses were filed by the 
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other creditors of Dataran Mantin, including Francis, to set 

aside the Sanction Order on almost identical grounds. 

[16] OCBC Bank, being the chargee bank thereafter sought and 

obtained an order to intervene and be added as a party to all 

the Originating Summonses.  The other group of purchasers 

(the 6th Respondent in Civil Appeal No. 91) also applied to 

intervene in the proceedings and on 6.10.2011 the High Court 

allowed their application to intervene. 

[17] After hearing submissions of all the parties in the four 

Originating Summonses the Shah Alam High Court, on 

30.11.2011, allowed all the applications to set aside the 

Sanction Order with costs.  On the same day the High Court 

wound-up Dataran Mantin and appointed the Official Receiver 

as the Liquidator. 

[18] On 9.12.2011, the 2nd to the 5th Respondents filed the Notices 

of Appeal to the Court of Appeal in respect of all the four 

Originating Summonses. On 29.12.2011 the Provisional 

Liquidators also filed Notices of Appeal to the Court of Appeal 

in respect of all the four Originating Summonses.  The 

purchasers and OCBC Bank were respondents in the appeals 

before the Court of Appeal and they had supported the appeals 

and the Scheme. 
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Decision of the Court of Appeal 

[19] On 10.8.2012, the Court of Appeal unanimously allowed the 

appeals with costs and reinstated the Sanction Order.  The 

grounds given by the Court of Appeal are as follows: 

(a) a scheme of arrangement under section 176 of 

the Companies Act, 1965 can be put in place 

for a class of creditors; 

(b) the liquidator of Dataran Mantin can only have 

recourse to the assets of Dataran Mantin in any 

liquidation.  In this case the only asset of 

Dataran Mantin are the shares in Mico Vionic 

and not the Project Land; and 

(c) the question of undue preference does not 

arise because the Sanction Order had the 

blessings of the provisional liquidators of 

Dataran Mantin and the Sanction Order 

amounted to a compromise among the secured 

and unsecured creditors of the Project Land. 

Submissions of the Appellants  

[20] Learned counsel for Legenda submitted that the Court of 

Appeal erred in law in failing to appreciate that the Project 
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creditors by themselves, to the exclusion of all the other 

unsecured creditors of Dataran Mantin, cannot constitute a 

class of creditors within the meaning of section 176 of the 

Companies Act, 1965 (“the Act”).  It was argued that under 

section 176 a compromise or arrangement was intended for 

the creditors or a class of creditors of the company and not the 

creditors or a class of creditors of a project of the company.  In 

this case the scheme was formulated for the creditors of a 

specific project of Dataran Mantin and not the creditors of 

Dataran Mantin. 

[21] According to the learned counsel, under the Scheme, the 

creditors were divided into three categories, namely: 

(i) the secured creditor; 

(ii) the purchasers of the condominium units; and 

(iii) the unsecured creditors of the Project. 

[22] Category (iii) above are the unsecured creditors of Dataran 

Mantin who provided services or supplied goods to Dataran 

Mantin.  It was submitted that the unsecured creditors in 

category (iii) were in the same category of the left out creditors 

of Dataran Mantin, including Legenda, who had also provided 

services and/or goods to Dataran Mantin.  Category (iii) 

creditors’ right are not so “dissimilar to that of the left out 
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creditors to make it impossible for them to consult together with 

a view to their common interest”.  It was therefore contended 

by learned counsel for Legenda that the Sanction Order as it 

stood discriminated against the left out creditors, whose 

interest were similar to the category (iii) creditors and this was 

against the object of section 176 as it confiscated the rights of 

the left out creditors.  In support of that contention the following 

cases were cited by the learned counsel: 

(a) Sovereign Life Co. v Dodd [1892] 2 QB 573; 

(b) Re Alabama, New Orleans, Texas and 
Pacific Junction Railway [1891] 1 Ch 213; 

and 

(c) Re Butterworth [1992] 1 MLJ 42. 

[23] It was therefore submitted by learned counsel for Legenda that 

the question of law posed should be answered as follows: 

“All creditors of a Company fall into a class when their rights are not 

so dissimilar as to make it impossible for them to consult together with 

a view to their common interest, irrespective of whether they are linked 

to a specific project, endeavor or branch office of a company.” 

[24] Learned counsel for Francis adopted the submission of 

learned counsel for Legenda and further submitted that a court 

would not validate such a transaction where the effect of the 
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validation was to give undue preference to some creditors.  

The Scheme, in effect, gave preference to unsecured creditors 

over priority creditors and it breached the pari passu rule.  

Dataran Mantin was insolvent and was in the process of being 

wound up.  It was also contended that the Scheme was in 

breach of section 292 of the Act which provides the list of 

persons who may be paid in priority to all other unsecured 

debts. 

[25] In her submission learned counsel for Francis also raised the 

issue relating to the claim made by Zalam Corporation, which 

was one of the unsecured creditor under category (iii) of the 

Scheme, claiming that Dataran Mantin owed to it RM58 

millions as there was no explanation given as to how it became 

a creditor for that amount.  Apart from that there were some 

purchasers under category (ii) of the scheme who had not paid 

a single cent for the unit in the Project. 

Submissions of the Respondents 

[26] Learned counsel for the 2nd to 5th Respondents raised the 

issue of locus standi of Francis in this case.  Francis claimed 

to be a creditor of Dataran Mantin by reason of his being 

entitled to compensation due to him in connection with his 
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having being terminated as the Chief Executive Officer of 

Dataran Mantin.  He did not file a proof of his debt. 

[27] It was further submitted that in any event there was conclusive 

evidence of Francis having compromised his alleged 

entitlements as he had, on or about 20.12.2010, entered into 

a settlement agreement with Dataran Mantin and another 

entity, Parallel Panada Sdn Bhd, for the settlement of the debt 

allegedly due from Dataran Mantin, purportedly for the sum of 

RM60,000.00.  It was also contended that as Francis was not 

a purchaser in the Project and had no beneficial interest in the 

units of condominium he was not a creditor for the purposes of 

the Scheme. 

[28] The same issue was raised against Legenda as Legenda had 

not adduced any evidence to show that it was a creditor of 

Dataran Mantin.  Legenda alleged that it had paid the water 

bills on behalf of Dataran Mantin for BUTL development.  

Legenda also did not file a proof of debt. 

 [29] With regard to the issue relating to class of creditors, the 

learned counsel submitted that under section 176(1) of the Act, 

a scheme of arrangement can be put in place for a class of 

creditors and a class of creditors is determined by their 

common interest, such interest separating them from other 



Page 16 of 39 
 

creditors with whom they are unable to consult together in 

respect of that common interest.  Learned counsel then 

referred to three English cases which discussed the provision 

relating to the power to sanction a scheme of arrangement 

between a company and its creditors.  They are Sovereign 
Life Assurance Company v Dodd (supra), Re Alabama, 
New Orleans, Texas and Pacific Junction Railway Co. 
(supra) and Re Hawk Insurance Co. Ltd [2001] 2 B.C.L.C.  

480.  

[30] With regard to the issue of undue preference learned counsel 

for the 2nd to 5th Respondents submitted that as at the time the 

Sanction Order was given Dataran Mantin had not been 

wound-up, the question of an undue preference did not arise 

as section 293 of the Act applies only once a company is 

wound-up. 

[31] It was also submitted that section 176 must be viewed as 

providing for a separate and distinct regime from that provided 

for in connection with the winding-up of companies.  This is 

because section 176 falls within Part VII of the Act which deals 

with “Arrangements And Reconstruction”, whereas section 

293 falls under Part X of the Act which deals with the “Winding-

Up” of companies. 
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[32] Learned counsel referred to the decision of the Singapore 

Court of Appeal in Hitachi Plant Engineering & 
Construction Co. Ltd And Another v Eltraco International 
Pte Ltd And Another Appeal [2003] 4 SLR 384 to show that 

schemes of arrangement which potentially infringe the pari 

passu rule even in instances where the company is insolvent 

or is facing liquidation can be sanctioned by the court. 

[33] It was further submitted that on the facts of this case the pari 

passu rule was not infringed because there was no dissipation 

of the assets of Dataran Mantin as it did not own the Project 

Land.  Payment to the Project creditors is not caught by section 

293 of the Act because that payment is from the White Knight 

of the Project and not from the assets of Dataran Mantin. 

[34] In response to the Appellants’ contention that the scheme 

confiscated the statutory rights of the unsecured creditors of 

Dataran Mantin, learned counsel for the 2nd to 5th Respondents 

submitted that such argument was misconceived because the 

Scheme was a fair scheme aimed at rehabilitating the 

abandoned project and was for the benefit of 660 purchasers.  

The Appellants were not the purchasers under the Project and 

Dataran Mantin was not disposing of its asset.  Furthermore, 

the Scheme would reduce Dataran Mantin’s indebtedness to 

the purchasers, OCBC Bank and the unsecured creditors of 
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the Project.  In addition, the Appellants could still file proof of 

debt against Dataran Mantin. 

[35] It was also contended that Francis’s application to set aside 

the Sanction Order was tainted by mala fide for the following 

reasons: 

(a) Francis had no locus standi; 

(b) Francis had proposed another scheme to 

revive the Project which was not carried out; 

(c)  it was highly questionable for Francis to 

question the benefit and integrity of the Scheme 

as he was the former CEO of Dataran Mantin; 

and 

(d) as at 28.2.2011, Dataran Mantin owed a sum of 

RM35,813,057.06 to OCBC Bank, its secured 

creditor who supported the Scheme.  The 

purchase price paid by the purchaser of the 

Project amounted to RM163,197,390.23.  In 

contrast the purported interest of Francis was 

only for RM60,000.00. 

[36] Learned counsel for the 2nd to 5th Respondents proposed that 

the question of law allowed in Francis’s appeals be amended 
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to delete the words “is wound-up or” appearing therein 

because at the time the Sanction Order was given by the High 

Court Dataran Mantin was not wound-up.  In addition,      

Francis’s application to strike out the Respondents’ appeal 

before the Court of Appeal on the ground Dataran Mantin had 

been wound-up and as such the Scheme, even if approved, 

could not in law be given effect having regard to the pari passu 

rule was dismissed by the Court of Appeal. 

[37] Learned counsel for the 2nd to 5th Respondents therefore 

submitted that the question of law posed in Francis’s appeals 

ought to be answered in the affirmative. 

[38] Learned counsel for the other group of purchasers (the 6th 

Respondent) also submitted that the Scheme was valid under 

section 176(1) of the Act as that section allows a compromise 

or arrangement between a company and any class of 

creditors.  With regard to the issue of whether there was undue 

preference in the Scheme, learned counsel submitted that in 

ascertaining whether a scheme of compromise or 

arrangement was void under section 293 of the Act the court 

had to consider the dominant intention of the company/party in 

making the payment. 
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[39] It was also contended that the word “property” used in section 

293(1) of the Act must of necessity mean the “property of the 

company”.  As the Project Land was not owned by Dataran 

Mantin there was therefore no disposal or dissipation of the 

assets of Dataran Mantin by the Scheme.  Furthermore, it was 

argued  that the Project was, for the purposes of section 293 

of the Act and section 53 of the Bankruptcy Act 1963, not an 

asset of Dataran Mantin but a liability as the Project had an 

estimated collective liability of about RM239 million. 

 [40] Learned counsel for Dataran Mantin also made similar 

submissions and further submitted that the Sanction Order 

was a perfected order and therefore the court had no power to 

alter, vary or set it aside as the court was functus officio.  

[41] Learned counsel for OCBC Bank submitted that it was a fact 

that if the Scheme were to be set aside, then OCBC Bank 

would be compelled to realize the land charge granted by Mico 

Vionic by obtaining a Court Order for sale of the Project Land 

and auction off the same pursuant to the National Land Code.  

The proceeds from the auction sale of the Project Land would 

have to be paid first to OCBC Bank, as the secured creditor.  

As at 31.12.2012 Dataran Mantin owed OCBC Bank a sum of 

RM42,707,322.41 which was more than the current value of 

the Project Land of RM35,000,000.00.  As such there would 
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not be any surplus sale proceeds to be distributed to the 

creditors of Dataran Mantin. 

 Decision of this Court 

[42] Essentially, the complaint of the Appellants is that the Scheme 

only took care of the creditors of Dataran Mantin in relation to 

the Project and not other non-Project creditors of Dataran 

Mantin. 

[43] Section 176(1) of the Act reads as follows: 

“ (1) Where a compromise or arrangement is proposed between a 

company and its creditors or any class of them or between the 

company and its member or any class of them the Court may, 

on the application in a summary way of the company or of any 

creditor or member of the company, or in the case of a 

company being wound up of the liquidator, order a meeting of 

the creditors or class of creditors or of the members of the 

company or class of members to be summoned in such 

manner as the Court directs.” 

[44] Section 176(1) of the Act provides that a scheme of 

arrangement for a class of creditors can be approved by the 

Court.  A class of creditors is determined by their common 

interest, such interest separating them from other creditors 

with whom they are unable to consult together in respect of 

that common interests.  In Sovereign Life Assurance Co. v 
Dodd (supra), Bowen L.J. formulated a  test to determine 
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which creditors fall into a separate class as follows – that a 

class ‘must be confined to those persons whose rights are not 

so dissimilar as to make it impossible for them to consult 

together with a view to their common interest’.  The test 

formulated by Bowen L.J. has been consistently adopted in 

later cases by the English judges and by courts in other 

jurisdictions such as Australia, Malaysia, Singapore and Hong 

Kong. 

[45] In Re Alabama, New Orleans, Texas and Pacific Junction 
Railway Co (supra) at p 243 Bowen L.J., when discussing 

classes of creditors, stated as follows: 

“Then comes the more serious point, whether this is a 

compromise or arrangement which is within either the words of the 

section or within the true spirit of the legislation; that is to say, whether 

the Court has either jurisdiction to sanction it, or ought to sanction it.  I 

do not think myself that the point of jurisdiction is worth discussing at 

much length, because everybody will agree that a compromise or 

agreement which has to be sanctioned by the Court must be 

reasonable, and that no arrangement or compromise can be said to 

be reasonable in which you can get nothing and give up everything.  

A reasonable compromise must be a compromise which can, by 

reasonable people conversant with the subject, be regarded as 

beneficial to those on both sides who are making it.  Now, I have no 

doubt at all that it would be improper for the Court to allow an 

arrangement to be forced on any class of creditors, if the arrangement 

cannot reasonably be supposed by sensible business people to be for 

the benefit of that class as such, otherwise the sanction of the Court 
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would be a sanction to what would be a scheme of confiscation.  The 

object of this section is not confiscation.  It is not that one person 

should be a victim, and that the rest of the body should feast upon his 

rights.  Its object is to enable compromises to be made which are for 

the common benefit of the creditors as creditors, or for the common 

benefit of some class of creditors as such…” 

[46] In the case of Re Hawk Insurance Co. Ltd (supra) at pp 510 

to 512 the English Court of Appeal, in construing section 425 

of the English Companies Act 1985 (which is similar to our 

section 176(1)), recognised that there can be a scheme of 

arrangement for one distinct class of creditors having regard 

to the plain meaning of the words in the section.  In that case, 

Chadwick L.J. set out 3 different cases under which a scheme 

could be formulated pursuant to section 425 of the Companies 

Act 1985: 

“[14] First, there will be cases where it is plain that the compromise 

or arrangement proposed is between the company and all its creditors.  

In such a case, s 425(1) of the 1985 Act provides for the court to order 

a single meeting of all the creditors. 

[15] Second, there will be cases where it is plain that the 

compromise or arrangement proposed is between the company and 

one distinct class of creditors; for example, unsecured trade creditors 

whose debts accrued before (or after) a given date.  Or it may be plain 

that there are two (or more) separate compromises or arrangements 

with two (or more) distinct classes of creditors; for example, one 

compromise with unsecured trade creditors whose debts accrued 

before a given date and a separate compromise (on different terms) 
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with unsecured trade creditors whose debts accrued after that date.  

In such a case, the section provides for the court to order a meeting 

of each class of creditors with whom the compromise or arrangement 

is to be made.  That is the plain meaning of the words in the section:  

‘Where a compromise or arrangement is proposed between a 

company and its creditors, or any class of them, …, the court may …, 

order a meeting of the creditors or class of creditors, (as the case may 

be)’.   

[16] Cases which fall into one or other of the two categories which I 

have described above are likely to be recognised without difficulty.  

More difficult to recognise are cases in a third category.  Those are 

cases where what appears at first sight to be a single compromise or 

arrangement between the company and all its creditors (or all creditors 

of a particular description; say, unsecured creditors) can be seen, on 

a true analysis, to be two or more linked compromises or 

arrangements with creditors whose rights put them in several and 

distinct classes.  The compromises or arrangements are linked in the 

sense that each is conditional upon the other or others taking effect…” 

[47] In a local case of Jin Lin Wood Industries Sdn Bhd & Ors v 
Mulpha International Bhd [No.2] [2005] 7 CLJ 2005 at p 212 

the High Court inter alia said: 

“…The mere exclusion of a certain creditor does not open the 

applicants to imputations of mala fides and abuse of process.  Under 

s. 176(1), the applicants have the discretion not to compromise with 

all creditors and the rights of the remaining creditors are merely 

stayed…” 
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[48] The decision of the High Court was affirmed by the Court of 

Appeal and the respondent’s application for leave to appeal to 

the Federal Court was dismissed. 

[49] The wording used in section 176(1) of the Act, that is to say 

“its creditors or any class of them”, is clear and unambiguous 

in its meaning and as such ought to be construed in its ordinary 

and natural meaning (see Perbadanan Kemajuan 
Kraftangan Malaysia v DW Margaret David Wilson [2010] 5 

CLJ 899).  Furthermore, having regard to the decisions 

mentioned above we are of the view that there is no restriction 

for the scheme to be directed at a distinct class of creditors 

under section 176(1) of the Act.  In the instant case the 

creditors of the Project are a distinct class of creditors. 

 [50] In Re Hawk Insurance Co Ltd (supra) Chadwick L.J., in his 

judgment, gave one of the examples where a compromise or 

an arrangement can be made between a company and one 

distinct class of creditors pursuant to section 425 of the English 

Companies Act 1988 as follows: unsecured creditors whose 

debt accrued before (or after) a given date.  It is to be noted 

that the classification of the unsecured creditors in the example 

given is based on the date of the accrual of their debt.  In the 

instant case the classification was based on a particular 

project.  We do not see any difference between the two 
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classifications. Creditors of the Project of Dataran Mantin can, 

in our view, be recognised as a distinct class of creditors of 

Dataran Mantin as their rights are not so dissimilar as to make 

it impossible for them to consult together with a view to their 

common interest.  Applying the dissimilarity test, it seems to 

us that the creditors of the Project had been rightly classed 

because it would have been impossible for them to consult with 

the other unsecured creditors of Dataran Mantin, including the 

two Appellants, as their interest were not common. The object 

of section 176 of the Act is to enable compromises to be made 

which are for the common benefit of the creditors as creditors, 

or for the common benefit of some class of creditors as such.  

We are therefore of the view that the Scheme is within the spirit 

of section 176 of the Act. 

[51] In the circumstances we agree with the Court of Appeal’s 

decision that the Scheme as approved by the Sanction Order 

was not defective.  We are also in agreement with the Court of 

Appeal that Francis and Legenda, as creditors of Dataran 

Mantin, should address their claim to the liquidators of Dataran 

Mantin.  The Project Land did not belong to Dataran Mantin 

and as such whatever interest Dataran Mantin had in the 

Project Land was only the shares in Mico Vionic (see Macaura 
v Northern Assurance Co. Ltd [1925] AC 619).  Furthermore 
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the Project Land was charged to OCBC Bank.  It is therefore 

not correct to say that their rights as unsecured creditors of 

Dataran Mantin had been confiscated. 

[52] Section 293(1) of the Act provides: 

“(1) Any transfer, mortgage, delivery of goods, payment, execution 

or other act relating to property made or done by or against a company 

which, had it been made or done by or against an individual, would in 

his bankruptcy under the law of bankruptcy be void or voidable shall, 

in the event of the company being wound up, be void or voidable in 

like manner.” 

[53] In Lian Keow Sdn Bhd. (In Liquidation) & Anor v Overseas 
Credit Finance (M) Sdn Bhd & Ors [1988] 2 MLJ 449, Seah 

SCJ held that the transfers of the rubber estate belonging to 

the Plaintiff company which were executed before or after the 

presentation of the petition for winding up of the Plaintiff 

company were void as against the Official Receiver by reason 

of section 53(1) of the Bankruptcy Act 1967 read with section 

293(1) of the Act.  It was also held that the word “property” 

used in section 293(1) of the Act means the “property of the 

company.” 

[54] Section 53(1) of the Bankruptcy Act 1967 provides: 

“(1) Every conveyance or transfer of property or charge thereon 

made, every payment made, every obligation incurred and every 

judicial proceeding taken or suffered by any person unable to pay his 
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debts, as they become due, from his own money in favour of any 

creditor or any person in trust for any creditor shall be deemed to have 

given such creditor a preference over other creditors if the person 

making, taking, paying or suffering the same is adjudged bankrupt on 

a bankruptcy petition presented within six months after the date of 

making, taking, paying or suffering the same and every such act shall 

be deemed fraudulent and void as against the Director General of 

Insolvency.” 

[55] In Sime Diamond Leasing (Malaysia) Sdn Bhd v JB 
Precision Moulding Industries Sdn Bhd [1998] 4 CLJ 557 

the Federal Court stated that the principle underlying section 

293(1) of the Act is that where a debtor company has, at a 

relevant time, given a preference to any person, the liquidator 

may apply under that section to have the preference set aside.  

The object of the rules of bankruptcy in respect of fraudulent 

preferences is to prevent a creditor from obtaining for himself 

an unfair advantage at the expense of the other creditors by 

concluding a transaction with the company during the twilight 

period preceding the winding-up of the company. 

[56] In that case the Federal Court further held that the court had 

no power to set aside payments and transfers made in favour 

of a particular creditor, unless the liquidator can satisfy the 

court that: 
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(i) the transaction took place within six months 

prior to the commencement of the winding-up; 

(ii) the transaction was one described in section 

53(1) of the Bankruptcy Act 1967; 

(iii) the transaction took place at a time when the 

company was insolvent; 

(iv) the transaction was effected in favour of a 

creditor of the company; and 

(v) the transaction conferred on that creditor a 

preference, priority or advantage over other 

creditors in the winding-up. 

[57] On the facts of this case we are of the view that the element of 

undue preference in the Scheme which is contrary to section 

293 of the Act read together with section 53 of the Bankruptcy 

Act 1967 was absent. This is because the Project Land was 

not the property of Dataran Mantin but owned by Mico Vionic 

which was not involved in BUTL development or any other 

Dataran Mantin projects.  As mentioned earlier the word 

property used in section 293(1) of the Act means the property 

of the company, Dataran Mantin.  In Hew Sook Ying v Hiw 
Tin Hee [1992] 2 MLJ 189 the Supreme Court held that the 
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shareholders of a company had no legal interest in the land 

owned by the company. 

 [58] We are therefore in agreement with the Court of Appeal on this 

issue when the Court of Appeal said in its judgment that: 

“In our judgment, the liquidator of the 2nd respondent can only have 

recourse to the assets of the 2nd respondent in any liquidation.  Viewed 

from this perspective, the only asset of the 2nd respondent are the 

shares of the wholly owned subsidiary registered in the name of the 

2nd respondent and not the project land.  Against this background fact, 

in our judgment, since the liquidator cannot have recourse to the 

project land, there is even less reason for the creditors of the 2nd 

respondent to assert a right to set aside the 176 Order which really 

amounts to a compromise among the secured and unsecured 

creditors of the project land belonging to the subsidiary of the 2nd 

respondent.  For this reason and because the 176 Order had the 

blessings of the provisional liquidators of the 2nd respondent, the 

question of undue preference does not arise.” 

[59] It is an undisputed fact that OCBC Bank was the only secured 

creditor.  If the Scheme were to be set aside, the OCBC Bank 

would be compelled to realize the land charge granted by Mico 

Vionic by obtaining a Court Order for sale of the Project Land 

and auction off the same, pursuant to the National Land Code.  

If that were to happen, the proceeds from the auction sale of 

the Project Land would have to be paid first to OCBC Bank.  

As at 31.10.2012 the amount owed to OCBC Bank was 
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RM42,707,322.41 which was more than the current value of 

the Project Land of RM35,000,000.00.  There would not be any 

surplus sale proceeds to be given to Mico Vionic and the 

creditors of Dataran Mantin.  It is clear that the actions by 

Legenda and Francis do not in fact benefit Dataran Mantin’s 

creditors and appear pointless. 

[60] The parties who were in fact truly aggrieved in this entire affair 

would be the purchasers of the condominium units in the 

Project and OCBC Bank as the only secured creditor.  The 

main objective of the Scheme was to revive the abandoned 

Project so that the 660 purchasers could obtain their 

respective units.  The Scheme would reduce Dataran Mantin’s 

indebtedness to all purchasers in the form of liquidated 

damages for late delivery and the outstanding loan due and 

owing to OCBC Bank. 

[61] It is also to be observed that the Scheme was not objected to 

by the provisional liquidator. Section 53(1) of the Bankruptcy 

Act 1967 renders void as against the Director General of 

Insolvency, a transfer of property under the circumstances 

mentioned under that section as such transfer is deemed as 

giving a creditor a fraudulent preference over the other 

creditors.  It does not say that such transfer is void as against 

other creditors. 
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[62] As regards the contention that the Scheme is in breach of 

section 292 of the Act, we agree with learned counsel for 2nd 

to 5th Respondents that based on the decided cases from the 

Commonwealth countries a scheme of arrangement under 

section 176 of the Act can depart from the undue preference 

or pari passu principle if the company goes into liquidation.  On 

this issue, suffice for us to refer to the decision of the 

Singapore Court of Appeal in Hitachi Plant Engineering & 
Construction Co. Ltd And Another v Eltraco International 
Pte Ltd And Another Appeal (supra) where the court, after 

considering the relevant decisions across the Commonwealth 

said, inter alia, that in England the courts have sanctioned 

scheme of arrangement which potentially infringe the pari 

passu rule even in instances where the company is insolvent 

or is facing liquidation.  At paragraphs 83 and 84 of the 

judgment the Singapore Court of Appeal said: 

“83 These principles were followed in Re Anglo American 
Insurance Ltd [2001] BCLC 755.  In that case, the court was asked 

to sanction a scheme of arrangement which, in the event of a 

subsequent liquidation, imposed on the liquidator provisions which 

differed from the statutory scheme on liquidation.  The court 

sanctioned the scheme.  In his decision, Neuberger J quoted the 

principles enunciated by Dillon LJ in Re Bank of Credit and 
Commerce International SA (No 3) with approval and said at 765 of 

the report: 
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The second issue is whether the court has jurisdiction to impose a 

scheme, in effect, on a liquidator which is in any way different from 

the statutory scheme which applies on liquidation.  In general, while 

I believe that the court should be very careful before making an order 

which would involve approving a scheme which differs in any way 

from the statutory scheme appropriate to liquidations in terms which 

would carry over and be binding on a subsequent liquidator, I do 

consider that the court has jurisdiction to make such an order.  It 

appears to me that s 425 [the equivalent of our s 210] can be invoked 

to provide for a binding scheme, binding on the liquidator and the 

liquidation, after the company has gone into liquidation and 

liquidators have been appointed. [I]f s 425 can be invoked so as to 

bind the company, and therefore the liquidator and the creditors, after 

the company has gone into liquidation, it is hard to see any logic or 

sense in the court not being able to approve a scheme before the 

company has gone into liquidation so as to bind the company and the 

liquidator after it has gone into liquidation.  That is particularly true in 

a case such as this, where a petition to wind up the company has 

been presented because the company is insolvent, and indeed where 

the scheme is intended to bind all the creditors, those creditors have 

voted overwhelmingly to support the scheme, and subject to one 

point, the scheme proposals do not alter the substantive right of the 

secured or preferential creditors or the rules relating to set-off, and in 

particular r 4.90 of the  Insolvency Rules 1986, which would apply in 

liquidation. 

Furthermore, the court often is asked to approve a scheme in a case 

just such as this, namely, where the company is insolvent.  The 

scheme requires to be managed on the basis that, subject to the 

specific sort of events which are catered for in the scheme itself, 

which would involve the scheme administrators coming back to court 

and asking for the scheme to be discharged, they expect to be 

carrying it on on a long-term basis.  If at any time the scheme was 

liable to be destroyed by a petition to wind up the company, it would 
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render the potential effectiveness of such a scheme nugatory, or at 

any rate much reduced.  

84 We find these authorities to be persuasive.  Instances where a 

scheme of arrangement proposes to depart from the provisions of the 

insolvency regime will be rare.  The actual circumstances and facts of 

each case will determine if such a scheme should be sanctioned.  

Future cases will decide when and under what circumstances such a 

departure will be allowed in Singapore.  Suffice it for us to say, for the 

purposes of the present appeals, that in England the courts have 

sanctioned scheme of arrangement which potentially infringe the pari 

passu rule even in instances where the company is insolvent or is 

facing liquidation.  A fortiori, a departure from the pari passu principle 

should be allowed in other corporate rescue mechanisms outside the 

insolvency regime.”  

 [63] With regard to the issue of whether Francis had locus standi 

to apply for the Sanction Order to be set aside or whether 

Francis’s application was tainted by mala fide we find it 

unnecessary to deal with the issues at this stage.  Those 

issues should have been raised and fully argued before the 

High Court where sufficient evidence ought to be adduced so 

that the High Court could make a finding of facts on the 

matters.  For the purpose of this appeal we would assume that 

Francis had locus standi and his application to set aside the 

Sanction Order was not tainted by mala fide.  We therefore 

only confine our decision on the questions of law posed in 

these appeals. 
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Conclusion 

[64] We agree with the submission by learned counsel for the 2nd 

to 5th Respondents that the question before the Court in 

Francis’s appeals ought to be amended to reflect the issue 

more precisely by removing the phrase “is wound up or”.  Our 

answer to the question posed in Francis’s appeals as 

amended is in the affirmative. 

[65] With regard to the question of law posed in Legenda’s appeals, 

our answer is as follows: 

“All creditors of a company whose rights are not so 

dissimilar as to make it impossible for them to 

consult together with a view to their common 

interest.” 

In other words, we agree with the test formulated by Bowen 

L.J. in Sovereign Life Assurance Co. V Dodd (supra), which 

is still a good law. 

[66] In the result we dismiss the four appeals with costs and affirm 

the decision of the Court of Appeal.  
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Dated this 17th day of October 2013.  

 
 
 
Hasan Bin Lah   
Federal Court Judge  
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