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IN THE HIGH COURT OF MALAYA AT SHAH ALAM 

(BAHAGIAN DAGANG) 

IN THE STATE OF SELANGOR DARUL EHSAN, MALAYSIA 

ORIGINATING SUMMONS NO.: 24NCC-95-09/2021 

DALAM PERKARA MENGHALANG 
PROSIDING DI BAWAH SEKSYEN 368(1) 
AKTA SYARIKAT 2016 

      

DAN 

DALAM PERKARA SEACERA GROUP 
BERHAD (163751-H) (“SYARIKAT”) 

 
     DAN 

DALAM PERKARA BERKENAAN 
CADANGAN SKIM KOMPROMI ATAU 
PENGATURAN DI ANTARA PEMOHON DAN 
SYARIKAT KELAS KREDITOR-KREDITOR 
MENURUT SEKSYEN 266/268 ALTA 
SYARIKAT 2016 
 
DAN 
 
DALAM PERKARA KAEDAH 7 ATURAN 2, 
KAEDAH 28, KAEDAH 88 DAN KAEDAH 92 
ATURAN 1(4), ATURAN 4 KAEDAH-KAEDAH 
MAHKAMAH 2012 

 
 

BETWEEN 
 

ASIABIO CAPITAL SDN BHD    …  APPELLANT 
[840116-P] 
    

AND 
 
SEACERA GROUP BERHAD    …  SYARIKAT 
[163751-H] 
_________________________________________________________________

  
JUDGMENT 
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1. The applicant, Asiabio Capital Sdn Bhd, is a wholly owned subsidiary of 

Fintec Global Berhad, a company listed on the ACE Market of Bursa 

Malaysia Berhad.  The applicant is a substantial shareholder of Seacera 

Properties Sdn Bhd (“Seacrea”) holding 19.6 % equity interest therein.    

Seacrea is a public listed company listed on the Main Market of Bursa 

Malaysia Securities Berhad and its principal activities are manufacturing, 

trading and marketing of all kinds of ceramic tiles and related products. 

 

2. Seacrea is an ailing company with many debts and multiple legal suits 

against it.  As such, Seacrea and the applicant came up with a restructuring 

scheme.  In this regard, it decided to place its 148 trade creditors into a class 

of creditors under the said restructuring scheme. 

 

3. On 29 September 2021, I granted an ex parte order to the applicant and    

Seacrea pursuant to sections 366 and 368 of the Companies Act 2016 (“CA 

2016”) to convene a creditors meeting to consider and vote on the proposed 

scheme of arrangement and a further order restraining proceedings against 

Seacera for a period of 90 days.   

 

4.  On 15 October 2021, Synergy Platform Sdn Bhd (“Synergy”), a scheme 

creditor, applied to set aside the ex parte order dated the 29 September    

2021.  The four main grounds it relies on are that the 29 September 2021 

order is invalid as: 
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a. It was obtained in breach of the precondition 

stipulated in section 368 (2) CA 2016; 

b.  It was obtained based on averments that were 

untrue in the applicant’s affidavit; and 

c.  The following creditors had been left out of the 

proposed scheme: 

i. Luqy Communication Sdn Bhd  

ii. MDI Energy Sdn Bhd  

iii. SA Glory Sdn Bhd  

iv. Zaike Global Resources Sdn Bhd 

  and 

v. Ismail bin Othman 

 

d. There were 3 previous attempts to restructure 

Seacera (and its subsidiaries) under the same 

provisions of the CA 2016 by way of OS BA-

24NCC-144-2019 (“OS 143”), OS BA-24NCC-

70-20-2020 (“OS 70”) and BA-24NCC-141-

2020 (“OS141”).  

 

Synergy’s submissions 

5. Synergy submits that to obtain a restraining order under section 368(2)(a) of 

the CA 2016, it is incumbent on the applicant to show proof that the 
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restructuring scheme involves more than 50% of its creditors.  It contends 

that the financial statement of Seacreas (at page 5 of the explanatory 

statement) demonstrates that its total current liabilities is as follows: 

 

Current liabilities 

Trade and other payables  36,812,000.00 

Provision of expenses  262,000.00 

Amount owing to subsidiaries 23,995,000.00 

Amount owing to directors  79,000.00 

Loan and borrowings  14,937,000.00 

Total liabilities   76,085,000.00 

 

6. It argues that as Seacrea’s “total current liabilities” stand at 

RM76,085,000.00, whilst the debts proposed to be settled under the 

restructuring scheme total RM36,811,946, this makes up approximately 48% 

of the total debts of the company which does not meet the 50% requirement   

under section 368(2)(a). 

 

7. Synergy also points out that the debts owed to the creditors that have been 

excluded from the Proposed Scheme amounts to RM65,700,000.00.  It 

argues that if the excluded debts are included, the scheme proposed will only 

be dealing with approximately 25% of its total debts. 
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8. Synergy next contends that some of the averments made in Seacrea’s 

affidavit as regards the identity of its 143 trade creditors and the amounts 

owing to them need to be investigated further as contradictory averments 

were made in this regard in the three earlier restructuring proceedings.  By 

way of illustration, Synergy points out that Vizione Builders Sdn Bhd was not 

listed as a creditor of Seacrea in the 3 earlier restructuring proceedings but 

has suddenly emerged as a creditor in these proceedings for the substantial 

sum of RM12,999,850.00.  Synergy contends that it is obvious that this is a 

fraudulent transaction as the managing director of Vizione’s holding 

company Vizione Holdings Sdn Bhd has denied this transaction.  

 

9. Synergy also disputes the applicant and Seacrea’s assertion that Suong Sdn 

Bhd, Pasukhas Sdn Bhd, Anzo Construction Sdn Bhd and Amazing 

Symphony Sdn Bhd are also the former’s trade creditors.  It takes the 

position that the latter’s accounting records are seriously in question as the 

allegations made here and the preceding paragraphs have not been rebutted 

or responded to.     

 

10. Synergy further submits that although the Courts in the 3 earlier   

restructuring proceedings had found that the companies (at [4c]) are 

creditors of Seacrea, the applicant has deliberately and without justification    

excluded them from the proposed scheme in the instant case.  It argues that 

the applicant and Seacrea cannot exclude them and make a compromise 

only with the class of trade creditors it has identified in the scheme presented 
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to the court.  By excluding them, the applicant and Seacrea have been not 

come to court with clean hands and misled the court. 

 

Applicant and Seacrea‘s submissions  

11. The applicant denies that the proposed scheme does not compromise 50% 

of the total creditors as required under section 368(2)(a) of the CA 2016.  It 

accepts that the debts due to subsidiaries and directors are in the books but 

have not been included in the proposed scheme to maintain the 

independence of the proposed scheme.  It contends that if the said debts 

were to be included, it will have a material effect on the percentage and will 

defeat the genuine intention of Seacrea to settle the trade creditors.  

 

12. It further contends that a company’s total liabilities is not equivalent to the 

total value of creditors’ debts.  From the accounting principle point of view, 

the liabilities and debts are different and the financial statement is prepared 

according to accounting principles.  As such, the percentage of 50% of all 

creditors has been met with.   

 

13. The applicant next contends that Seacrea has a discretion not to 

compromise with all the creditors.  It argues that section 368(2)(a) CA 2016 

permits it to exclude a creditor or a group of creditors from a proposed 

scheme and make a compromise with a class of creditors.  It argues that as 

the proposed scheme in the instant case involves only the trade creditors, it 
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is permissible to exclude the creditors (at [4c]) as they do not fall within the 

said identified class of creditors.  

  

Statutory provisions  

14. Before I consider the rival submissions, it is convenient to set out the 

statutory provisions relevant to this application.  Section 368 insofar as 

relevant reads as follows: 

 

(1) If no order has been made or resolution passed for 

the winding up of a company and a compromise or 

arrangement has been proposed between the 

company and its creditors or any class of those 

creditors, the Court may, in addition to any of its 

powers, on the application in a summary way of the 

company or any member or creditor of the 

company, restrain further proceedings in any 

action or proceeding against the company except 

by leave of the Court and subject to any terms as 

the Court may impose. 

 

(2) The Court may grant a restraining order under 

subsection (1) to a company for a period of not 

more than three months and the Court may on the 
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application of the company, extend this period for 

not more than nine months if – 

 

(a) the Court is satisfied that there is a proposal for a 

scheme of compromise or arrangement between 

the company and its creditors or any class of 

creditors representing at least one-half in value of 

all the creditors; 

 

      (emphasis added) 

 

15. The parties are in agreement that the aforesaid provisions are mandatory 

provisions and non compliance could render the restraining order liable to 

be set aside as was decided by the Federal Court in the off cited case of 

Mansion Properties Sdn Bhd v Sam Chin Yen & Ors [2021] 1 MLJ 527.   

Equally, it is not in dispute that to secure a restraining order pursuant to 

section 368(2)(a), it is incumbent on an applicant to show that the proposed 

scheme involves more that 50% of its creditors. 

 

Whether section 368(2)(a) has been complied with 

16. As regards this issue, I have considered the submissions of both counsel 

and reject the applicant’s contention that in considering whether proposed 

scheme involves more that 50% of its creditors, it is entitled to exclude the 
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debts due to subsidiaries and directors from the proposed scheme for the 

reason advanced by it at [11] and [12].  No authorities are given in support 

of this proposition.  In my judgment, the provision is clear and unambiguous, 

and the law cannot be circumvented as a matter of convenience.  Section 

368(2)(a) requires the proposed scheme to involve more that 50% of its 

creditors.  That is not the case here.  

 

17. The applicant and Seacrea are clearly in breach of the strict requirement of   

section 368(2) of the CA.  On this ground alone, Synergy is entitled to set 

aside the ex parte order granted to the applicant.  In view of my conclusion, 

it becomes otiose to consider the other grounds on which the validity of the 

ex parte order is challenged. 

 

18. As the applicant has failed to meet the mandatory requirement in section 

368(2) of the CA 2016, I allow Synergy’s application and set aside the ex 

parte order dated the 29 September 2021 with costs of RM13,000.00. 

 

Dated: 15 December 2021 

 

 

(S.M KOMATHY SUPPIAH) 

 Judge 

 High Court of Malaya 

 Shah Alam 

 

Date of Decision : 3 November 2021 
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Solicitors: 

 

For the Appellant: Earnst Azad & Anne Packianathan, [Messrs Earnst Azad 

& Associates] 

 

For the Synergy Platform Sdn Bhd: Renu Zechariah & Cheryl Kwan, [Messrs 

Rosley Zechariah] 

 


